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PLEADINGS
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CHAPTER I

PLEADINGS GENERALLY.

" Meaning of ¢ Pleadiog”: ~The word ‘Pleading”
has been defined 1n Order 6 rule 1 of the Code of
Civil Procedure which means a plaint or a wntten
statement, A “plaint™ is a document threngh which
the proceedings (suit) are originated in a civil
Court by the plaintiff who seeks some relief against
the defendant. In this the plaintiff sets our hus
cause of action with all necessary partsculars,
“«Written Statement” means a defence given by the
defendant, in the Court, in which he deals with
every material fact alleged by the plainuff in the
plaint and also states any new facts which tell in
his favour, adding such legal objections as he
wishes to take to the claim In the written state-
ment the defendant admits or traverses the
allegations made by the plaintiff in the plaint. 5o
a pleadiog is the statemeni in a logical form of the
facts which constitute the plaintiff’s cause of

PR (AU Y fnmdamtfn camecron de e & A bamas

Procedure Code is not exhaustive. Sometimes
petitions and affidavits are treated as pleadings
in suits although they do not conform to the
formal parts of'a plaint or a written statement, A
,fuller definition has been adopted by the ariginal
side rules of the Madras High Court thus t—
“Pleading includes a plaint, written statement,

Explain *
*Pleadings’
[Ag. U. 51}

Explain

the meaning
and signifi-
cance of a
pleading.
Poona U.
52)
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petition, special cnse, memorandum of appead,
memotandum of objectinny,

Besides the plaint and the weitten statement
of the defendant, the other pleadings that may be
tiled may be subscquent pleadings or additisnal
pleadings,

Generally no  pleading  subsequent to the
written statement of the defendant other than by
way of defence to a cliim of set off shall be
presented except with the leave of the Court and
upon such tetms as the Court deems {it, but some-
times due to incompleteness or inwccuracy of a

plaint or a written statement ot where written state
ment alleges new facts, ar where no  written
statement h4s been filed at all, the Contt cannot
ascertain from the written piendings of the parties
what factsare in dispute between them ; thus the
Court muy atany time require a plaintiff to file a
written statement or an  additionsl written state.
ment from the defendant and hix a time for
presenting the same. (0 8, ¢ 9). They are pleadings
by way of further and better statement of the
nature of the claim or defence or further or better
patticulars of any matter stated in the pleadings.
These pleadings may be otdered under 0 6,
T. 5 of the Code of Civil Procedure, This written
statement of the plaintiff is called a “replication”
and that of the defendant s ealled an “additional
written statement.”

Thus, according to B C. Mogha “Pleadings are”
“statements in writing crawn up and filed by each
party 1o a case, stating what his contentions wx.H
be at the ‘trial and givine all such details as his
opponent needs to know in order to prepare his®
case in answer,” fogethes with such oral admissions
and cemals of partiesas the Court records under
0,10, 1. !

. ;
Object of Pleading :—The whole object of
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pleading is to narrow the parties to definite issues
anp to diminish expense and delay, especially as
regards the amount of testimony required on either
side at the hearing. Per Jessel, M. R, in
Thorp v. Holdsworth (1876) 3 Ch. D. 637,
839. Therefore they should be concise and
precise, and  should not contain  vague
and general statements. The intention being, that
before the case comes up for trial both parties
should know from the pleadings as to what are
the real points to be discussed and decided.
It is essential that the matter submitted for deci.
sion should be clearly ascertained 1o be able to give
a decision on any matter in controversy between
the parties to'a suit or proceeding. Therefore
0. 10, r. 1 C.P.C, provides that on the first
hearing, the Court shall ascertain from each party
whether he admits or denies such allegations of
facts as are not expressly admitted or denied by
him,

Lord Halsbury while delivering the opinion of
the Privy Council in Sayed Mukammed v. .Fetter
Muhammed [Mad, 256 (258) (14) 1 AIR 1914] has

stated the purpose of pleading in these words; *

“Whatever system of pleading may exist, the
sole object of it is that each side may be 1ully alive
to the questions that are about to be argued in
order that they may bave an opportunity of
bringing forward such evidence as “may be appro-
priate to the issues,” B .

£ Rules of Pleadings:—In order to secure the
purpose of pleading Order 6, of the Code of Cyvi}
Procedare has laid down the following funda..
mental rules:~— -

1. IIZVery pleading must state facts and not
aw;

2, ' It must state ’all the matezial facts, and
material facts only;

State bgicf Iy
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3. It must state only the facts on which the
party pleadings relies, and not the
evxéience by which they are to be proved,
and ;

4. Tt must state such facts concisely but
with precision and certainty,

Rule 1 Every pleading must state facts
and not law :—This rule lays down the
fundamental principle of pleadings. A pleading
must state only facts and not law. The reasun is
that it is for the Court itself to find out and
examine all pleas of law that may apply to the
factsand th: parties can urge thsm at aoy
time  before  judg is T d
The facts ‘stated” must be materjal facts 1 e,
facts upon which the plaintiff’s cause of action ot
the defendant’s defence depends, It is necessary
that material facts should be stated in their en-
tirety so as to inform the other party what case be
has to meet.

It is bad pleading to allege  merely
that a mnght or duty exists without setting
out the facts, which pive rise to the right
or create the duty. Thus ina suit for damages
for neghgence it is not sufficient to allege that
“the defendant has been gmlty of negligence”
without stating the facts upon which the supposed
liability is founded Similarly it is not sullicient
to say that a plaintiff is entitied toa night of way
over the defendant’s land he should show how he
is entitled to that right, whether by grant, prescrip.
tion or an easement of necessity, or otherwise,
Even that would not be sufficient, he should set
out the facts upon which he relies entitling him to
the oarticular kind of easement. Farrelv. Coogan
12L.R Ir. 14,

Again it is not sufficient to aver that the
defendant did the act complained of “wrongfully,
unlawfully and improperly” without stating the
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facts upon which he relies as showing that the act
complained was done wrongfully. These epithets
under the present system of pleadings are useless
and redundant. I{a person sues for recovery of
Iand he must state the nature and particulars of his
title, Similarly, in a swt for pre-emption,
the pleading must shyw the basis of the
nght. (1933 Lah. 774). It is bad pleading
to allege that the plaintiff is entitled to
certain money from the defendant. Facts from
which claim to the money can be inferred should be
alleged, i e, that the plaintiff had sold some pro-
perty to the defendant and the latter has proansed
to pay him on a certain date but had not paid it.
Againn 1t will not be sufficient to say that A a Moh-
ammadan has made 2 gift of his property to the
plaintiff, The plaintiff must allege how the gift
was made, accepted and how the possession was
given, because these are the facts which constitute
a valid gift under the Mohammadan Law and to
allege the gift merely would be to state a conclu-
sion of law from facts which are not stated,

Similarly, in a suit for the price of goods sold
to the defendaat, he is not entitled to plead that
he is not liable. He should state that he did not
purchase the goods, or the goods were never deli-
vered to him or such other defence illuminating
him or exhonorating him, from the liability,

1 But there are certain exceptions to the above
rale.

1. In no case should a mere inference of law
be pleaded without pleading the facts,

. 2. The rule against pleading law is restricted
to that law only of which a Court is
bound to take judicial notice. As the
Court does not take judicial notice of
foreign law, or of particvlar customs or
usages of trade, they should be pleaded

oA e
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ke any other fact, jfq4 Party mants to
rely opn them, Vishug Nath v, Ram
Naraip, 1940 (All} 405,

Legal Pleas 1o 2 suit or pleas denying the
egal right clumeg by the opposite party,
eg., of l_lmilnuun, 7¢S judicata, estopple,
ete,, may salely pe taken in ¢p, pleadings
Without oflending against  the primary
Tule of pleadings.

very Pleading should starg materlal
only,

he second important
Tule €1y pleading op uld contain, apg
contajn o s Materya] faces on which the party
Pleading rejy for his claim or defence o put in
Other » & plaint shoutq contaj. only thoge mat.
erial facts o Wi he Plaintiff relies for pig claim

and the Wiitten Statemeny should contain only
those Materia) facts on Which the defendant Teltes
for his defence,

Materia} Factg, -4 fact is said ¢4 be “materia
ifa Party jg bound to Prove it at 4o trial (unless

not Materyy), Therefore,t € question whether 2
Particulap fact 55 Materal or 7ot materia} depends

upon the Specia] cm:umstanceg of the Case,
e rule js divided into tWo sub. heads

(@) E very plead, g Must spaqe Malerial facts only,
Al facyg Pon whieh the plaintiffs cause of
dction or the deItndan!'s defence depends;
in other words, a|| those facts wbn:h. must

€ proved jp order to establish the existence
2 capse - of action or defence, A
Materyy] fact §s One  without the proof of
Which the Plaintiff €annot succeed, Thus,
ina gyjp 2gainst Srety it is not necessary
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to allege prior notice of the non-payment
by the debtor. But ina suit for injunc.
tion it is necessary to plead that a
plaintiff “threatens and 1ntends” to re.
peat the illegal act Similarly inan
action on hibel the actual libelous words
used must be pleaded because it will not
be sufficient to plead tbeir general effect.

(ii) Every pleading must contain all
material facts. Hence no facts which
is immaterial should ke pleaded.
All facts which, though not necessary to
establish the cauvse of action or defence,
but which the party pleading them is
entitled to prove at the trial are also
material facts. Thus in a suit for
damages for breach of contract the cause
of action consists in the making of a con-
tract and at its breach. A fact which 1s
necessary to fix the quantuw of damages
may be proved by the parties at the trial,
though the cause of action or the defence
does not depend upon 1. Sucha fact is
therefore, also a matenal fact and must
be pleaded ie‘l the pleading.

If a party omits to plead a material
fact he will not not be allowed to Jead
evidence to prove that fact unless the
Court permits him to amend his plead-
ings. But the rules stated above are not
prohibitory and do not mean that a party
must, confine his case to the cause of
action or defendant’s defence as the
parties are to plead *“ihe material facts
on which the parties rely for their claim.’

Immaterial Facts :—In a smt for ejectment
against a tresspasser il is unnecessary to allege
that the defendent was asked to vacate the house
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and he refused to do so. If words of praise have
been used ironically and sarcastically so asto
cenvey, a defamatory meauning, it must be alleged
that these words were so intended and understood.
In a swt for arrears of rent against a tenant it is
not necessary to prove the plaintill’s title to_the
property as the defendant cannot deny it, Simi-
larfly in a suit for damages for ascault it is not
material to allege the conviction of the defendent
for the offence by the Criminal Court.

All these are instances of immatetial facts.

Matters affecting damages.—Damages are
of two kinds : (1) General damages and (2) Special
damages.

General damage is such as the law will
presume to be the natural or probable consequence
of the act of the defendant. They need not be
speaifically pleaded and they need not be proved
by evidence, e. g., in an action for libel or tresspass
or slander by words actionable per se, damages are
allowed without any proof.

Specinl damage is such which the law will
not presume to be the cotsequence of the.de{en-
dant’s act, as 1t depends upon the special circums-
tances of the particular case. They must always
be alleged as any other material fact.and no decree
can be passed in respect of them unless the fact
of the special damage has been proved by evidence
or it has been admitted and a'so it is showa that
the special damage was the direct result of the
act of the defendant.

In cases where general and special damages ar¢
both claimed, the same rules . apply. General
damages need not be pleaded and proved but
special damages should be specifically pleade.d
with  particular, . for instance, in 2 suit
for malicious prosecution, in which both the
general damages for loss of reputation and mental
pain as well as special damagss, like loss of pro-
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o
fessional business and cost of defence are, claimed

the latter has to be proyed specifically while the

former need not be. |

Facts in"‘-aggravation of Damages.—In -

England facts in -aggedvation of damages (facts,
which tend to increase the amount of damages) are
allowed to be pleaded on the ground that they
are material facts on which the plaintiff relies for
his claim to heavy damages specially. Thue, in a
suit for demages for breach of contract to matry the
fact that the plaintiff allowed herself to be seduced
on the faith of the promise is material Milington v.
Loring 6 Q. B. D. 190. Such facts are called matters
in aggravation of damages. On the other hand
facts which tend to decrease the amount of damages
are known as “‘matters - in_ mitigation of
damages.” These facts are allowed only to be
proved as affectirg the amount of damages, Accord-
ing t0 0, 6 1. 2; of the Code of Civil Procedure all
material factson which a party relies for his
claim or defence shoald be pleaded in his pleading
{whether these constitute the cause of action or
not) Such facts being material shou'd always
be stated in the pleadings of the parties,as Q. 7,
rule 1 is not prohibitive. v

.Facts not material at the present stage.
No fact should be alleged in the pieadirg which is
not material at the present stage of the action,
although it may become material at the later stage
for it would be “like leaping .before one comes to
the stile.” In a suit for damages on defamation
it would be wrong for the plaintiff to state in his
plaint, that the defendant, will contend that the
words are part of a fair and occurate report of
judicial proceedings, but it is not soina suitona
contract where st is unnecessary to plead that the
defendant was of full age when he entered into it.
Wilsingham’s Case.
35" Exceptlons to the rule :—But thete are
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certain exceptions to the general rale that al
material facts and material facts only should
be pleaded. They are as follows :—

(1) Condition Precedent :—Order 6, 1.6,
C. P, C. provides: "Any condition precedent.
the performance or occurrence of which 1
intended to be contested, shall be distinctly
shecified in his pleading by the plaintiff or the
defendant, as the case may be; and, subject
thereto, an averment of ‘the performance Of
vecurrence of all conditions precedent necessary for
the case of the plaintiff or the defendant shall b
implied in his pleading.” The condition w2y
be imposed by gtatute i.e. notices required ic
be given under’ S. 80 C. P. C, and S. 78 Kailway
Act. When a plaintiff sues in a respresentative
character the plaint should under 0.7, r. 4 state
not only that he has an actual existing interest 0
the subject-matter hLut that he has taken the step!
(if any) necessary to enable him to institute a’ suit
coneerning it, Where a suit is filed by a firm, the
plaint need not specifically allege that the phm}l"
firm is registered, It is for the defendant to object
that the firm is not registered and therefore cannot
sue, the condition precedent to its having right 10
sue—namely its being registered, not having bee?
fulfilled, [1938 Lah, 96]. But it has been held tha'
where a condition goes to the root of the mattef
it is safer to plead 1ts performance, e. g.. in a cast
based on dishonour of cheque, it is better to allegt
notice of dishonour or facts  excusing such_notice.
Frauhauf v. Grosvenor, (1892) 61 L. J. Q5
717. Where, however, a plaintif{ is conscious that
he has not performed a  condition and has good
excuse for nop performance he shall explain such
excuse in his pleadings. :

. 2. Matters of legal presun}ptlon:—’l‘he.partit'
need not plead or allege any matter which tb



P e P\ S
C i ¥ PLEADINGS GRNERALLY L
. phatathci .
law presumes in his ‘favonur or the burden of proof
of which lies on the other side; unless” the sime’
thas first been specifically denied ) C O, 6 t. 18. For
instance, in a suit on a promissory note or b!ll c‘f.(
exchange the plaintiff need not allege the consider:’
tation {S. 1318 Neg.* Inst. Act raises a presumption)
Presumptions refused to in this exception are
anly those which the Court is bound to make,
Therefore the facts which a Court may presume
shall be pleaded.

3, Matters of Inducement :—Any introductory
matter e, g . description of the parties, what busi-
ness they carry on, how they are related or connected
and other surrounding circumstances leading up to
the dispute though not material facts may be
pleaded, as they tend to explain the case. But
these must be reduced to the possible.

?  Rule I, Every pleading mast state facts and

vot the evidence by which they are proved. These

tnaterial facts (Facta Probantia) facts to be proved

* n which a party relies must be stated in the plead-
1gs. The evidence or the facts by means of which
hey are to be proved (facls probanda) should not
e stated in the pleading. 'They are ot the.
icts in issue but only relevant facts which will be
toved at the trial in order to establish the facts
n issue, *

" So a pleading should not ¢ontajn facts which
re merely evidence to prove material facts, Thus,
stoppel by admission cannot be  properly ’ set”
ut in a plant as ‘it is a rule of evidence! 192107
jnd 159. "An offer without prejudice should not:

e pleaded in the pleading.12. B. L, A. 19, "
' Tusrations o
! {1) Wherear jnsured Co, wanted to defend
be claim on 2 policy of Insurance. where there was
j Clause ‘that the "Co., shall not be liable if the
(olicy-holder *died by his own hand”, alleged . in
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defence that the policy holder had for weeks beed
in a moody miserable state, that he had brought 2
pistol, before his death and that a letter to bis
wife was found on him stating that he intended 10
kill himself. It was held that ali these facts wert
merely evendentiary facts and should not be alleg:
ed in pleadings, buf it was sufficient to say tha!
the accused “*died by his own hand”. (Broradalft
v. Hunter Mau and Gr. 639).

(2) In cases where time is not the essence of
the contract it would be sulficient to allege that
the work was done within a reasonable time. I!
would not be proper to allege that the weatber wa
bad or that the men had struck up tbe work of
there was any other reason why the contract ha
taken a long time to be complefed. All these I
the evidence by which it bas to be proved that tbe
time In fact occupied was reasonable.

(3, Ina suit for damages resulting from de:
fendant’s wrongful act, the fact establishing the
connection between the d1mage and the wropgit
act should not be pleaded It will be sufficient to
allege the wrongful act, that the defendant cause
it, and that the plaintiff suffered damage thereby.

{4) Previous admissions of the opposite party
should not be pleaded. Admissions are certainly
the best evidence of the facts admitted but they
should find no place in a pleading. For example,
in a suit for the recovery of the price of articles
purchased by the defendant from time to time,
the various t ions of the defendant are to be
pleaded. If the transactions are entered in a
Bahikhata the entries need not be referred to in the
pleadings. 1f, similarly when balances  have been
struck and signed by the defendant they need not
be pleaded, as they are mere admissions of cor-
rectness of the previous items and therefore mere
evidence, unless they are set up as acknowledg-
ments to save limitation, or they were coupled with
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fresh premises to pay, and are themselves made the
basis of the suit.
©=* Practlele appllcation of the rule.
There are three practical applications of the
rule :—
1. Commission of Mind In suite swhereever it is
material ta allege natwee, trandulent intention, know-
Jledge, or other condition of the mind of any person,

13

Wriie notes

i1t shall be sufficient to zllege the same as a fact with- on : Malce,

} out setting out the circumstances from which the
same is to be inferred O. 6, 1. 10. These circumstan.
| ces are no more than evidence of these facts.
Malice—Thus in a suit for malicious prosecution
it will be suificient to aliege in the plaint that
the defendant was actuated by zpalice in prasecut-
ing the plaintiff. No facts or circumstances from
which the plaintiff has drawn this couclusion need
be pleaded.

Frauduleni infention.—In  suits on the
basis of frand, the allegation of frand must be
specific.

Knowledge .—Where presence or absence of
knowledge 15 a material factor in the case it must
be specifically alleged e.g., where insanity is set
up as a defence, it must be alleged and proved.

. 2. Notjce.~-Under Otder 6 Rule 11, of the Civil
Procedure Code. ¢ Whenever it is material to
allege natice to any person of any {act, matter of
thing, it shall be sufficient to allege such notice as
a'fact, unless the form or the precise terms of such
notice, or the circumstances from which such
notice is to be inferred, are material. #oga on Law
ot Pleadings Page 35 Ed. 1955, In many cases
notice has to be alleged as a material fact,

3. Implied contract or relation :. When any
contract or any, relation between any .persons
is to be implied from a series of letters or
conversations or otherwise from a number of
. circamstances, it shall be sufficient to allege such
; contract or rel'ation as a fact and 1o refer generally

W e SRS SEES

Fraudulent
1atention and
knowledge.
State

how they are
to be plea-

ed.
{D. U. 1949},
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to such letters etc, without setting them n detall g
6, 1. 12. The reason of the rule is that what isre ¥y
material is the effect of the letters etc,, and (]
letters etc., are only the evidence of the effect.

RULE. IV Every pleading must sh#
such facls concissly but with perecision an
certasnty, In evesy pleading, material ¢
must be stated precisely, coherenly and as briefy
as 13 consistant with clearness and must be drafted
with sufficient definitness to enable the oppositt
party to understand the case he js cailed uponi®
meet. The pleadings shall, when necessary, b
divided into paragraphs, numbered consecutively-
If the facts are lengthy they should be giveni®
all their particulars and prolixity alone will no!
justify the striking oat of pleadings, if the facts
stated are all material. O 6, 1. 2,

Each party sbould state his case with brevity
which cap be attained :—

{i) By omitting a)l unnecessary facts (i) BY
omitting all unnecessary details when alleging
material facts (i) by giving proper attention ¥
the language used in alieging material _facts
Moga on Law of Pleadings Page 37. Ed. 1955).

The language * used should be terse, and 3
mastery of the vocabulary and grammer at the
language in which pleadings are drafted is essen
tial.
How $o be preciss, As for attaining precession
it will be useful to keep in mind the following
rules, co
{i) Pleadings should be divided into sepasate
paragraphs and oné fact should as faras
possible be stated in one paragraph .-

{ii) Repetition should be avoided and parti:
culars which are necessary should be
given, :

{iii) Where the language of the Act a’r document
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is material it would be better to use the
language of the Act or document. itself
than to express in own words, N

(iv) Correct ' names should be attributed to
places and things and should be described
by the same name and spellings etc., con-
sistently. - '

(v} As far as possible plaintiff and defendant
should not be referred by their names
only, But they should be menticned as
splaintiff and defendant” and if there ate
more than one plaintiffs or defendants they
should be mentioned as “'defendant No, 1
or plaintiff No. 4 as the case may be, '

(vi} Ahvnid pronouns suéh as he, she, this ot
that.

{vil) Avoid complex sentences and also des-
cribing the facts in passive voice; omitting
the nominative e.g., ¢the defendant’s
money was paid up’® say instead, that,
“the plaintiff paid up the defendant’s

 money on — —’ . 4
*+ (viii) Allege  your facts boldly and plainly,

+ without beating about the bush. #Its” and

“buts’’ should be avoided as for as possible.

{ix) Dates shéuld *not be’ jambled together.

' Strict chronological order should be pre-

served, and this will produce both luci-

dity and simplicity, ' R .

Forms.~Forms of pleadings are to be found

in Appendix ‘A* of the Schedule to the Code of Civil

Procedure. These forms cad’ be' adapted with

necessary modifications according to the circum-

stances of each case.~The forms, however, are not

exbaustive and furnish only a gnidance for the
preparation of plaints and wntten statements, .

£.Signature.—Order 6 irulé 14 provides that
every pleading shall be $igned by the party and his

L e e LS 1
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pleader (if any). The rule furthar provides tha
where the party is, by reason of absence or fo
other good cause, unable to sign the pleading, i
may be signed by any other person duly authonse!
by such party.” The object of the sule is fo
preventing disputes as to whether the suit wa
instituted with, or withoat, the plaintiff’s know
ledge and authority,

Veritication of Pleadings. —Qrder 6 r. 15 C.P.
fequires that a pleading should be verified by o
party. Tne law is not so strict, in the matter o
verification of pleadings. While every pleadin
must be verified except when otherwise providet
it may be verified by the party or by ome of W
parties pleading or by some other persen Pr_OVe‘
to the satifaction of the Court to be acquamte@
with the facts of the case, so that even 2 strangt
tothe smt can verify pleadings provided he i
acquainted with the facts of the case. 11 has bet!
further provided by the law that the persof
venfying must specify by reference to the numbere
Paragraphs of the pleading, what he verifies of b
T T T verifies_upon infor

CR . troe. The verifice
H ot . " o persoy making it an
the date and place when and whire it js made
el ha mamieaea T St L Gp verification
‘. * " the statements
Coee © .. v, Smidf, 22
A BS, Incase of a pardanishin lady, it should b2
strictly proved that” the pleadings were read ost
and explained to her.

A false verification is an offence punishable
under the Indian Penal Code, and the responsibility
of verification is very great and should always b
realized.

Pleading by Government and Carporation P.'
whom signed and verified ;—In the case of suit!
by or against the Government, the plaint ot
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written statemect may be signed by such person
as the Government may by general or special order
appoint in his behall and may be verified byany
person whom the Government may appoint and
who is acquainted with the facts of the case.

In suits by or agamst a Corporation the
pleading may be signed and venfied on behalf
of the Cotprration by the Secretaty or by any
Director or other principal officer of the Corpora-
tion who is able to depose to the facts of the case
{O 23, r 1.) Thissule is, however, only permissive
and not mandatory so as to exclude the application
of the general tule ia QO 6r.14, C P, C, which
applies to companies as well as to individuals.

CHAPTER II
PARTICULARS

g3~ Meaning and object ; -The details of the case
set up by a party to a suit are known as particulars.
Although pleadings must be concise, all the necess-
ary particulars must be embodied in the plaint In
every pleading certain details are necessary to
ensure clearness and to prevent the other party
from being taken by surprise. In the words of
Cotton L. J, “It is absolutely essential that the
pleading not to be embarrassing should state facts
which will put the other parties on their guard and
tell them what they have to meet when the case
comes on for trial”. Tha neti?
the generality of
party to know acet -
brought against hin, wuu su to tmst and define the
issues to be tried, What particulars are to be stated
must depend on_the facts of each case. Phillips v.
Phillips * 4. Q. B. D. 127. But  while
the plaintiff or the defendant 15 entitled to be told
any and every particalar which will enable him to

Write 2

nol¢ on

Paruculars

{Poona,U.
2)
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properly prepare his case for the trial, neither party
is entitled to pry into the brief of his opponent or
to fmd ont what 15 to be the evidence which isto
be produced at the trial. As a general rule parti-
culars must be given but not such as will amount to
discovery. If the particulars are such that the
plaintiff ought to give, he cannot refuse to dose
merely on the ground that his answer will disclose
the names of the witnesses he proposes to call.

Ilustration.

A deals jn drugs bearing the registered ﬂ'adf
mark “Herbaline.” B uses the word “Herbaline
on drugs manufactured by hmm. A sues B for
infringement of his trademark, alleging in the
plamt that the use of his trademark by B 18
calculated to induce and had infact induced “diverse
persons™ to purchase B’s goods as and for A'S
goods. B applies for particulars of the names and
addresses of the "“diverse persons.” B is entitled t0
tbe particulars, for the names in this case form part
of the material facts which constitute A’s casc
The whole question in such a case is, has the
defendant induced diverse persons to buy his goods
as and for those of the plaintiff (Humphires v. Faylor
Drug €o, 39 C. D. 693).

&= Order 6, rule 4 CP.C. lays down thatin all
cases in which the party pleading re'les on any
misrepresentation, fraud, breach of trust, wilfu}
default or undue influence and in all other cases
in which particulars may be necessaty, these shafl
be stated in the pleading with dates and jtemsif
necessary.  Order 6, rules § provides that if a p«’l{:}‘;
omits to give in his pleading any particulars whi

he ought to have given according to rule 4, the
other party may apply for further and better partiz
culars of any matter stated in the pleading . an

the Court will order the opposite party to furm

particulars of what he has pleaded insufficiently 0f
vaguely and the party at fault may baveto
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ay costs. The distinction between particulars of
 material fact, and materal fact is very important
md should not be lost sight of. ‘‘Material fact”
s an essential element of the cause *of action,
wd if any ma'erial fact is omtted the plaint is
ad and can be rejected under Order 7, Rule 11 {a)
C.P.C. “Particulars” are the details of a material
fact and an dmission to give such particulars does
not entail rejection of plaint. But where a plaint
contains averments indicating with reasonale defini-
teness the nature of the claim, the claim cannot be
defcated by a small error in one particular (4. L. R.
28 Mad, 940.)

Misrepresentation :—In case of misrepresenta-
tions more than one, the party should state the
date of each representation and in case of oral mus-
represenation the occassion must be stated,

b27 Fraud —The plea of frand is to be raised most
precisely and carefully. O, 6, 1. 4, C. P. C. makes
it incumbent on the party pleading fraud to state
the particulars with dates and items if necessary
and where a party omits to give the necessary
particulars, the Court has the power under O. 6,1. 5 to
require a further and fuller statement of particulars.
The allegation of fraud must be clear. aefinste and
precise ; othérwise the Court will refuse to take
notice of it and the effect will be the same as if
the plea had not been arised at all. It has even
been held that a plaint based on fraud of which no
particulars are given does not disclose 2 canse af
action and is to be rejected.  [36 Cal. 134},

Thus, where the plaintiff seeks to avord the
effect of limitation on the ground that the facts
giving him the right to sue were kept out of his
knowledge by the frand of the defendant must state
how he was kept out of such knowledge and by what
fraudufent acts and how and when he came to
discover the facts. [1916 Cal. 120). It js essential
to give a precisestatement of the mature of the

19

How is fraud
o be

t
pleaded ?

‘(D. U. §930}
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fraud, for a party pleading one kind of fraud canniot
be allowed to prove fraud of another kind.

When a plea of fraud is raised, the date, and
the place of the fraudulent statement, the party!
whom it was made, the purport of the statement,
and the way in which it was intended to decent®
must be given and should be furthet stated that b
party concerned was in fact deceived.

But the strict rules as to pacticulecs of fraud
are relaxed in certam cases, particularly in fhs
cases where pardanishin ladies are induced to par
with property, and the circumstances are suc
that no reasonable man would have cntered Mt
that kind of transaction. In such cases, the thin
speaks for itself (res ipsa loquitur) and it is clear
that there must have been some frand somewher®
Suit based on such a transaction will not be (115;
missed, if fraud of one kind is alleged and that ©
another kind is proved {1922 Cal. 203].

Undue Infl ~Undue infl must
pleaded  with precision detailing  particul2ls
of it, and the person pleadmg it must pro‘
that another person was in a position i€
dominate his will and that he actually did 5“
(A, 1. R, 38 Nag. 391) and a mere suspicion will no!
suffice. But where the facts on the record justify
an inference of undue influence, the absence of 27
allegation to that effect is not fatal to a reliel 00
that ground provided there is no surprise to !
defendant. Where a_transfer is challanged on fh;
ground of unsoundness of mind the.question ©
traud cannot be gone into : 182 Ind Cas 452,

Breach of Trust:-A plaintiff suing on the
basis of a breach of trust must give particulars ¢
acts constituting breach of trust -

Wiltull default. As a rule, in every case, 27
order charging willul default must be based upo?
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1 charge of wilful default in the pleadings. But a case
of a mortgagee is an exception to this rule.

Other cases In which partienlars may be
necessary.

(i) Sults for Accounts:—It is not sufficient to
allege tha' @ 1 f 1wt oce- -
The facts -
be given, o .
agent, or a mortgagee in possession. It must also
be stated when and in what manner the defendant
became an accounting party, e. g., if he is an agent,
the date on which he was appointed and whether
he was appointed verbally or in writing and if he
is a mortgagee, the date of the mortgage deed should
be given.

(i7) Adoptlon. Particularsof the persons taking
Sree oy e adopted and his
, wnd the person to
N . d be given. If the
adopter is a widow, it must be stated whether the
 adoption was made by the authority of the husband
. or with the consent of spindas or without such
. authority or conmsent. If the authority was given
y in writing, the particulars of the document should
; be given. '
B T B
1 the(plcac‘ O
¢ the name .
1 in writing or verbal. Ifit is an implied agreement,
¥ it should appear from what facts or circumstances
¥ it is to be implied.
i (iv) Adverse passesslom:—It is not sufficient to
state that the party has remained in adverse posses-
y sion for 12 years. The facts showing how and when
§ adverse possession commenced should be specifically
alleged.

{v) Allenation:—Where a Hindu son seeks to
set aside an alienation made by his father on the

o

21
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ground that the debt was made for immoral ?r
illegal purposc, it isnot snificient to allege mesty
that the debt was so contracted. Particulars of

- immoral purposes and how the debt was connected

-

with the immoral pursuits of the borrower must o
given, In the case of illegal purpose, it should
stated m what way the money was applied to 1l i
purpose and when and to whom money was P“*‘t‘;
Where 1t js alleged that the debt was contracted t
pay for gamblg losses, particulars of the gambli®3
should be given.

{17} Antecodent Debt—YWhere "legal necessiy
or antecedent debt is pleaded to justiy an 3)12‘
ation by a Hindu father, particulars of thc‘degsr
the name of the creditor, the way in which it W
secured should be given.

s
(vii) Breach of contract :—Where a coﬂ_"ﬂ‘?xv"
set up, it’s particulars should be given stating ‘iﬂ
date. It should mlso be stated whether xt Wwa$
writing, oral or imphed,

(viii) Custom.~Full particulars of the custo”
showng its incidents and details should be S“fﬂ
A custom dufferent from that set up cannot be allo p
ta be proved. It should be stated that the custabrl:e ;
reasonable, certain and immemorial and has
followed without interruption.

(ix) Cruelty :—Details of the acts allfﬁ‘g
amounting to cruelty together with the date
place must be given.

(x) Easement :—WWhere a suit is based on &3¢
ment, the nature of the particular casernent cl:umec‘
how it arose and the manner (whether by grant .
by prescription) in which the right has been aCQ“.“e(
should be pleaded. If it was an casement aCQ“gﬁ‘
by prescription it must be specifialy atieged o
the right was exercised for atleast 20 years en 3
with two years of the suit, without interruption ax
as of right. .
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(xi) Estoppel :—~In order to bring about an
estoppel, the words used must have been ‘‘unam=
bignous and precise, The words used ought’ there
fore, to be pleaded or the conduct by which- the
party rdying on tlie-estoppel was ‘misled, and the’
manner in whic~on account of the representations-
the party misled acted to his detriment,

1i the particulars are wrong they can-be
amended by permission of the Court.

&
{xii) Misconduct : —\Where a party, whethera
plaintiff or defendant, pleads misconduct on the

part of the opposite party, specific acts of miscon-
duct should be set out.

(xiii) Nuisance :—In a suit for public nusiance
the plaint should state full particulars of spectal
damages claimed.

(xiv) Relationship : ~Guardianship and ward,
and in any case in which, forall practical purposes
the relationship of parents and child exists, the facts
constituting the allegd relationship must be pleaded.

(xv) Salts for possession of Iand : - The plaintiif
must give the nature and particulars of hs title
showing his right to_immediate possession in suits
for possession of Jand. If the plaintitf claims as an
heir, he must show how he claims as an heir,
The defendant who pleads title by purchase should
give particnlars of it. .

(xvi) Speclal  damage :—~The grounds upon
which “special damage” is claimed, and the basis on
which it 1s calculated, must be stated,

If the particulars are wrong they can be cor-

rected by an application for permisston to amend
them. ’ .

Form of Particulars. Particulars should always
be given in the pleadings. When the particulars are
short, they may be stated along with the fact,
but they should not be mixed uvp with the alleza-
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tions of facts. 1¢ they are lony, they may be piven in
a seperate paragraph, When ihcy ArC 100 voluminous
they may be annexed thereto and the fact stated
I the plajny.

The Particulars 470 part of the pleadings ang the
opposite party shoulq plead to these Particulars,
.

CHAPTER I

BLTERNATIVE AND INCONSISTENT PLEADINGS
There ;5 Nothing jp the Code of Civyf Procedure or any

Write noge under 1n the ahcmatire But the night to raise

On ““whey alternative op inconsistent pleas js subject to the

(ﬂ’ellnf"a':;"_s' Provisions of O. 6 r, 16 and jf they will Jead to

nag's’_ f,,‘awed? Prejudice ang Cmbarassemeny of tral, they cannot
50,

DU e allowed, For Instance, plaintiff may sue for

sn Possession of house claimmy O%Tership, “either as
the adopted sop orunder q wijp or gift,

In Blhutay Mohin; Dasi v g, “mnd Bala Dgsi

AIR, 1904 Cal. 467, therr Lordships of the Calcutta

18h Court Observed, “It may po conceded that the

Explam Code of Civyj Procedyre does not prohibit inconsist.

“meansisteny ent pleadmgs and that there jg nothing ¢4 Prevent

EL‘.‘:‘,,,g{’,Se either party from SeHNg up twp o MOore inconsistent

e ezce sets of Material facts ang claiming Telief thereunder

D. U. 1955 in the alemative, A pk may relay upon several

aintiff
different Tights alternatively although they may be
inconsxstents."

0t i Gt ig intendeq to set up alternative or
inconsistent Pleas, the facts should pe distinctly
stated sp a5 to show on what alternative facts each
of the relies Sought jg foundeg, Where o Party has
taken yp 5 Certain position and the Court has” helq
that Position ¢4 be Correct, jt js Tot open to the
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party to take up subsequently an inconsistent
position.

General prineiple. There can t?c no otgjection
to preferring alternative and inconsistent claims or

faiame dnmane

Ls15LENT ClaIms of i pleas which are
based on facts and which are so inconsistent that the
evidence required to prove one fact is destructive of
the other fact, should be discouraged, except when
the facts are not with in the personal knowledge of
the party pleading them.

Even when in theory .inconsistent pleadings

are allowed, a party would be illadvised to raise (

them, for a judge is Iikely to come to the conclusion
that a party who has to rely on inconsistent state-
ments has a case of very little ment. It is a great
risk for 2 party to take, for, if the pleas are contra-
dictory they ‘work out their own retnbution by
disproving each other to the extent of that con-
tradiction. \Where however a party is, from obsecurity
or from complexity of facts, mn honest doubt as to
the relief available to him, inconsistent claims may
be entertained (164 Ind C. 804.}

Instanees of alternative pleas

(1) A defendant may plead in a suvit on a bond
that he did not execute it, and in the alternative
that thé claim is based by lmutation (Offical
Asslgnee v. Bldya 145 I. C. 181.

(2) In a suit for pre-emption a defendant may
plead eStoppel in _addition toa plea denying the
custom of pre-emption. (1940 Tr C. 66).

(3) A plaintiff in an ejectment suit may claim a
decree on the ground that the defendant _is~ o tenant

* under the plaintift or in the alternative thatheisa
tresspasser.

State the
law relating
to alter-
native
pleadings
distinguish-
ing the
same from
the law
relaung to
inconsistent
pleading
and give
dlusteations

both
(P. U. 1949)
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- 5. Discharge of mortgage and, in the alterna-
tive right of redemption. R
6. Grant of perpetual tenancy and in the alter-
native, acquisition by adverse POSSLSSIon.

7. Plea that the land isnot service inam and
in the alternative willingness to pexform the sérvice.
Instances of

alternative and inconsl stent pleas
that have heen disallowed.
1. The

Plea of payment or forgery of the bond
or that the defendant never borrowed the money.

2. Denial of conteact or in the altemative that
it was intended to be & wager.

.
3. The plea that the sale deed is forgery or in
the alternat,

ive no consideration is received, is not
allowed.

4. Rights of public and private way cannot be
pleaded together, (1931 Nag. 187),
Representativ

e ofa party who was not party to
the proceedings however may, raise such pleas.

. CHAPTER IV ‘
VARIANCE BETWEEN PLEADING AND PROOF
As a general rule, a Party is bound by his
pleading and showld pot be allowed to contradict
the facts stated therein, or to deviate from theyeof
tosucceed on a case not made out in his pleading.
He must be held 1o the claim or defence set up by
him in bis Pleading angd eannot be attowed to succeed
O W case inconsistent with, that in his pleadings,
althongh he could, if he chose, allege that other
ground of claim or defence in his osiginal pleadings.
The reason for the ruls Is that the party will be
seriowsly prejudiced i his oppanent s allowed to
substantiate "a case different from that which he
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Pleaded. Their Lordships of the Privy Council
in Esken Chand,, V. Shama Chargy. (ILM.1.A.7).
observed as follows ;

**This ease is one of considerable importance,
and thejy Lordships " desirg fo take advantage of
1t for the Purpose o pointing out ‘the obsolute

the plajgtiff hag Pleaded, and, by joining issue in
cause, hag undertaken ¢y Prove. “They desire to
have the mle observed, thag the state of facts and
equities and ground of reljes ctiginally alleged and
i not be departed from .
e basis of this rule s that po party should be
taken by surprise by the change of ¢qge introduced
by the OPDosite party, A Party cannot pe allowed to
abandon hjs 0Wn case, 2dopt that of the defendant
and claim refyet on that footing where the latter
is prejudiced by such course,

A court shoyid 1ot allow jtself ¢, be persuaded
to enter into Toaming enquiry or ¢4 undertake
to decide points on which the Party adversely
affected haq not  been given Spportunity to put
forward itg defence gs to adduce evidence (1947
Oudh 22),

bus In Rygy, Pratap’s case, where the de.-
fendant lady hag denied the geNiunnesg of the pro-
note, admijtte, Ler signatures While giving evidence
at the tria] anq sought to 81Ve explanations as to
how her signatures Were obtamed. The Chief Court
of Oud strongly deprecated it.

In order ¢4 Judge Whether there has been
Variance jp the Pleadings and the Proof, a Court
should not Joo) merely to the wording of the Plaint
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but to the manner in which the case was fought out.
Thus, where a plaintiff alleged contract of a parti-
cular date he was not pemmitted to prove a con-
tract of a different date. Jughal Ksshore v. Paras
Lal 1930 Lah, 325.

But it may be observed that every variance
between the pleading and the case set up at the
trial is not necessarily fatal. The test to be “applied
in very case is, that the opposite party should not
be taken by surprise Dommu v. Narasingha 1940
Pat. 187, and where there has been no surprise and
each party knew the other’s case, justice will
be better done by deciding the case on the merits
as presented by the parties and the technical rule
of law should not be allowed to stand in the way
of justice. Thus, where evidence was led on a
?llea which was not alleged in the pleadings and

The rule is however, applicable to questions
of facts and not to pure questions of law arising
out of facts alleged and proved. Thus pleas of
juridictions, Yimitation, res judicate, estoppel, adverse
possession, illegality of consideration, etc, etc.,, can |
be raised at a Jatter stage even though not alleged
in the pleading, but facts in support of the same
have been brought on record.

Subsequent Event. Ordinarly the courts take
1o notice of events which occur aiter the institution
of the suit and the decree is passed with reference to
the date on which the suit was instituted as nothing
arising after smt can create a new or complete, then
incomplete cause of action. But subsequent event
may be considered in suitable case to avord multi-
plicity of proceeding or when the originel relief
claimed has by reason of change in circumstances
become inappropriate. The Patna High Court has
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ruled that it js the duty of the court fo mould its
decree so as to sujt the altered circumstances
Ram Chandra v, Mst BIbI 1945 Pat. 395.

CHAPTER V
REVISION AND AMENDMENT OF PLEADINGS

Amendment of the pleadings means and jmplies
an alteration in the pleadings by way of addition,
elimination and substituting of the new facts.

The Code of Civil procedure provides for the fol-
lowing provisions for the revision and amendment
of the pleadings: —

(i) O. 1. r. 10 provides for the” amendment of
aplaint by adding such parties, at andy
stage, Whuse presence is necessary for properad-
jndication of the matter or by striking out the nameé
of the party who has been wrongly impleaded or
whose presence is not necessary.

(i) Compulsory amendment O, 6 r. 16 provides
for the striking out or amending any matter in the
pleadings which may be unnecessary or scandalous
or which may prejudice, embarass or delay the
fair trial of the suit. Thus, undef this rule the party
can get the pleadings of his apponent amended.

(51) Voluntary amendment. (0. 6 r. 17) This
is the most important provision in C. P. C. as
regards amendment. According to this rule any
party at any stage of the case can amend its own
pleadings.

Besides the above three provisions for the
amendment of the pleadings, the Court has inherent
powers under See. 151 C. P. C. to allow the amend-
ment in the pleadings.

There are also other provisions in C. P. C. which
provide for the amendment of the proceedings it
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the Court, suchas Sec. 152 which provides for
the amendment of the judgment decree and orders,
Sec. 153, which provides for removing and correc-
ting any defect in the proceedings of the suit. And
O. 14 r, 5 which provides for the amendment of
issues.

Compulsory Amendment:—

The Court has the power to make a compulsory
amendment in the pleadings erther on_1ts own
o * " “fihe opposite party.
.- y are defective the
e L the better parti-
culars (O, 6'r, 5) or can have the unnecessary or
scandalous matter struck off (O. 6 r, 16). In
case such a pleadings is a plaint and does not
disclose any cause of action, the defendant has
another remedy under O 7.1, 11 C. P. C. to have
the plaint rejected.

(¥) Calling for better particulars (0.6 r, 5).

0.6 r,4 C.P. C. provides that in certain
classes of cases in which™ particulars may be neces-
sary, the party should give such particulars in its
pleadings. If any party omuts to give in his plead-
ings the, particulars which he should have given
according to O. 6., 4 the other party can apply
under O 61,5 and ask for more and better parti~
culars. The object of this rule is to enable the
other party to know what case he has to meet and
that he should not be caught ina surprise at the
trial. This rule has been enacted so that the Court
and the parties definitely know the case and no time
is wasted for leading irrelavant evidence.

. (a) Time Limit There is no time limit for apply-
ing for better particulars but it should as a rule be
done at the earliest opportunity and within reason-
able time after the necessity arises otherwise the
court has discretion to refuse to entertain the appli-

How and
under what
circumstaces
Cau a party
get the
pleading of
the opposite
side ameaded
7(D.U.
1950}
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cation because of undue delay. (Gourand v, Fitzerald

(b} Specfal circumstances. There are some circu
stances in which the party sought to give b
particulars cannot give the particulars straight 22
because the facts are not in its knowledge. In 0
a case the proper procedure for the courtis ¥
order the party asking for the particulars to g1¥¢
the discovery of the facts for which he wants t¢
particulars,

(c) Particulars when refused. It is not in all th
cases that the court can order any party to &%
the better particulars. There are cerfain cases®®
which the particulars need not be given and the
court should not as a rule order the other party ¥
give the particulars or amend its pleadings. When
court has already come to a definite findnzon?
point there jsno necessity of the dment by
givmg further particulars on that point and the
application agking for better particulars should be
refused (A. I. R. 1923 Mad 245). Simlaly
where a matter has been casually stated in the plint
and the defendant is not called upon to meet the €5¢
as regards such matter, the application for betfer
particulars will be refused [1947 Mar L.R. (€iv) 65[-
So also where a_party applies for better particular
from the opposite party and the particulars are such
that they relate to the matters which the party
applying for the particulars has to prove, the cot
will refuse to order the other party to amend its
pleadings by giving better particulars.” Zierenberg v
Lahochere (1893) 2 Q. B. 183. Where a party h2s
not asked for the better particulars in the tridl
court, though he had the night te do so, he cannot
take up the same point m the appellate court
(A. L R. 1930 Cal 621}. Whete a party cannot give
particulars at the time heis asked to, an order b¢
made to him to give the best particulars he can give
reserving him Jeave to deliver the remaining parti:
cularslater. But the particulars delivered should
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be the best that the paity delivering them can
give.

Penalty for not glving particulars  If the order
for amendment by giving the particulars is not com-
plied with the smt may be stayed, if the detaulting
party 1s the plamtiff and the defence be ordered to
be struck off if the defendant isin default [A. L R.
1941 Nag 223) In the case of default by the
plaintiff the court has even the power to dismiss the
suit. [A. I.R 1940 Nag: 261). Once a party has
given the required particulars m the Court 1t can-
not withdraw 1t at any cost.

(i) A t by removing y aud
seandalous matter of the pleadings :—

0. 6, r. 16 C. P. C. empowers the court to order
for the steiking out or the amending of any matter
which it finds out to be unnccessary or scandalous
or which may tend to prejudice,s embarass or delay
the fair trial of the case.

This rule hag been enacted to give effect to a
broad principle of lax that every parly has a right
to have the case presented againsthim in such a
farm which a man with an average intelligence can
understand It enables a party to apply to get
struck out or get amended the pleadings of his
opponent which may be unnecessaty br scandalous.
Where the whole of the pleadings are objéctionable
the whole pleadings will be ordered to be amended
or struck off but where only a part, of it js
objectionable and such part is severable from the
other part, such part will be ordered to be, ex-
punged or amended and if such a part 15 not sever-
able from the rest, the whole of the pleadings wall be
ordered to bestruck off or amended. Thouph the
power given to the court under this rule is discre-
tionary, 1t should be exercised with a great caution
(1925 Cal : 860). The power given to the court has

What 1s the
rute regar-
ding amend-
ment of
Pleadings 7
(Raj,U. 1950]

Can a party
apply for
amendment
of his oppo-
neat’s
feading 7
Ag.U. 1940}
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to be exercised only in the cases where some sub
staintial objection to the pleadings or sum°
embarassment is shown, The leading case on ﬂfhd'j
point is Knowles v. Roberts, [(1888) 38 Ch: D 263)
in which Bowen L. J. observed, “It seems to me that
the rule that the court is mot to dictate 1018
parties how they should frame their case, 15 nni
that oueht always to be preserved sacred. Tiut thad
rule is,” of course, subject to this modification an
limitation that the parties must not oftend agams%
the ules of pleadings Which have been laid dows by
law, and if a party miroduces a pleadings which ¥
unnessary and tends to prejudice, embarass an
defay the trial of the action, it then ‘becomes &
pleadings which is beyond Tus right”

As to what is unecessary or scandalous has ¥
be seen from the form in which the pleadings of the
parties are putforth. It has been held in the
Knowles case mentioned above that the pleading 0f
any alle zation will not be struck out merely ‘beca\lsﬁ
it 15 unnccessary. It should also be shown it s
a case that besides being unnecessary it 15,“‘.’&
scandalous or embarassing. Thus, where the plaintd
alleged in the plaint improper motives to the de
fendant and also charged him with dishonest
conduct, it was held that besides it being unnect$;
ary it was also embarassing to the dant 20
such part should be expunged from the plaint-
Davy vs. Garret{ (1878) 7 Ch : D. 473.)

It is a cardinal principle of Jaw that no persod
has a richt to make any allegation in the pleadings
merely for the purpose of abusing or prejudicing the
opposite party. If such indecent or offensive
matters in the pleadings have nothing to do with
the matters in issue between the parties and that
no relief in respect of these matters §s claimed, such
indecent or offensive matters are not enly unnecesS-
ary but scandalous also and should be ordered to be
expunged from the pleadings.
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ustrations

fa) A sued B and olieged in the plaint dishpnest
saduct against B but did not claim any relief on
his ground. Held that the allegations about dis-
1wnest conduct be expunged as they are scandalous
wd embarassing. Brooking v. Mandslay (1886) 535
L. T. 343

{b) A, the wile sued her husband B for recti~
fication of her marriagze-settlement and made a state«
ment in the plaint that she declined to live with her
hushand because he had committed an assault on a
young girl. The allegation was held to be scandalous
and not one covering the matters in issue and was
crdered to be struck out. Cogle v. Comlng (1879)
40 L. T. 435.

{¢) Where 1 a memorandum of appeal sub-
mitted {o the High Court, the appellant made an
allegation that the judge was partial, 1t was ordered
that this allegation be expunged (1.L R. 22 Mad; 153).

But an allegation which is necessary or rele-
vant to the issues cannot be struck out even though
it 15 held to be scandalous because such an allega-
tion will be material for the decision of the case. What
the court has to sce in'such a case is whether the
allegations aileged to be scandalous are relevant
to the issues in thesuit. Ithey are relevant, they
cannot be expunged and the court does not have ta
go into the question of their truth or false-hood at
that stage.

As to whether a particular allegation,. in the,
pleadings will tend to prejudice, embarrass or delay
the fair trial of the snit, the circumstances of each
case have to be gone into. A party cannpt give a
pléadimgs which is unintelligible or ambigious. It 13
ot necessary that a pleading is embarrassing merely
hecause it contains’ inconsistent or itrelevant aflega-
tions. But a pleading which is extremely long, n-
volved and impossible to understand and does not
raise any fact which would show that the judge

3

D
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What are the had jurisdiction over the matter, the plaint should be

Powers o2 “struck out and amendment be made in the plaitt
aliow (114 1 C 906).

2?;&%‘3;“;57 %z Voluntary Amendment of Pleadings.
I U. 199, ‘The powers of the Court to allow an amend-
ment in the pleadings is laid down in 0. 6,1 17—

“The Court may at any stage of the prOC§°d‘_".§f
allow either paity toalter or amend his pleadings 1§
State, how such manner and on such terms as may be just. 22°
and under all such amendments shall be made as may be nece>5S
whatarcum-  ary for the purpose of determininy the real questio®
e aran® i controversy between the partics

g;:;l‘::g‘n[ The object of this rule is to enable the real

[D. U 1930). question 1n 1ssue between the parties to be rqlSefl D:
[Ans SecO. the pleadin s for the purpose of proper ad]ﬂd""’d_
6 17 10n between the parties. The rule permits amen ’
ment at any stage and it does not matter Whe“‘"_
the original ommission arose from neligence of €3r°
lessness, for the courts exist for the determi.natwn ol
Whatare the the rights of the parties and not for pumshing the™

principles on i istakes i S
i, for their mistakes in the conduct of case

Court g“,"a]ll“ But such amendments are allowed only _“’“‘;’;
o refuse they occasion no injury and cause no injustice

leave to a the opposite party or where they can be sufficiently
Pty s,  compensated for by costs or other terms to be X
Wi s posed by the order.

TBom. D General principles regarding grant of !93‘391‘2
1915,46,527. amend:— P, C. Mogha has stressed three princip
{Poona U. on which the discretion vested in Courts in granting

o‘ di
pleading ?
B

B leave to amend is to be exercised They are—
1949, 50 (1) The Court should not allow a party {0

raise a new case, 3

(2) It should strive to allow amendments it
all cases to raise a new case where the OpP”
site party can be compensated by costs
and
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{3} It should not permit an amendment by
which any Jegal right acquired by the other
party is taken away.
Bramwell, L. J., m Tidesley v. Harper (1878) 10.
Ch. D, 593 ; observed : —

*I have had much to do in chambers, with
apphcation for leave to amend, and I may perhags
be allowed to say that this humble branch of
learming is very familiar to me. My practice has
always been to give leave to amend unless I have
been satisfied that party applying was acting mala-
fide, or that, by his biunder he has done some injury
to his opponent which could not be compensated
by costs or otherwise™’.

The power given to the courts is entirely
discretionery. The discretion has to be wused judi-
caliy on a consideration of the special circum-

' stances of each case It is worthwhile to reproduce
here the observationsin the case of Clarapede v.
Commercial Unlon Assoclatlon [(1882) (32. W.R,,
England 262)].

“However negligent or careless may have been
the first ommission, and however late the proposed
amendment, the amendment should be allowed if it
can be made without injustice to the other
side. There is no injustice if the other side can
be compensated by costs.” It is immaterial whether
the error sought to be amended was accidental or
not,

In Cropper v. Smith [ (1884) 26 Ch. D., 700) ]
Bowen L. J. observed :

“I have found in my experience that there is
one panacea which heals every sore in litization, and
thatis costs’’. .

The rule quoted obove estabhishes the principle
that an amend{nent can berallowed by the Court at
P SRR

as
. . ated

Write a short
note on :
Amendment
of a sust,
{Kar.U.1951]
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by costs, and ({4) it is necessary for the purpose ‘t’f
determming the real questions™ in controversy bet:
ween the parties. *

The Court has also got the power, when?
party desires amendment in his opponent’s pleading
to order to bestruck out or amended any mattef
in any pleading which may be unnecessary
or scandalous or which may tend to P
judice, embarass or delay the fair trial o
the suit, (ibid). .

The party applying, however, must not be ¢
ing mala-gde%'tlgg }z,xpghcatmn to amend must b;
bonafide and made in_good faith, In a suit on(
promissory note the plaintiff may amend his pla
and sue on the origmal consideration.

Leave to amend may be granted to both P«’l[’ﬁ;
i.e. to amend either the plaint or the writted |
statement. :

Xeave to amend when refused.

Leave to amend should ‘be refused in the follo™
ing cases :—

1. \here the proposed amendment is not n¢
cessary for the purpose of determining the 12
questions in controversy between the parties, 3
where it is —

(i) merely technical, or
{xi) useless and of no substance

2. Where the plintiff’s suit would be wholly
displaced by the proposed d

3. Where the effect of the amendment would b
to take anay from the defendant a legal right whi
has accured to him by lapse of time.

4. Where the amendment would introduce 2
totally different, new and jnconsistent case, and the
application is made at a late stage of the procecd=
ings.
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5 Vhere the application for amendment is not
made in good farth, o

Kinds of amendment of pleadings.

There are four kinds of amendment of plead-
mgs.

1. Formal amendment e g, musdescription
of parties or the property in swit, defect or omussion
of signature of venfication in a pleacing, slips of
pen, mistake mn accounts etc., should invariably be
allowed, Section 133 C. P. C confers widers power
on the court than 0. 16.1. 17 C. P. C. The former
(S 153) allows amendment “at any time" even at
the time of execution of the decres, while the
powers under 0. 6 r. 17, can not be exercised afte
the final determination of the proceeding in the case.

2. Amendments as to —4 dment
as to substance n the pleadings will be allowed on
the principles already discussed above.

3. Amendment as to rellef:—The amendment
of a plaint Ly adding a new prayer may or may not
convert the suit into another of a different and
inconsistent character. If the amendment converts
the sutt mto another of a different and inconsistent
character, it will not be allowed. If the amendment
does not convert the suit into another and of a diffe~

rent and mconsistent character, it may or may not be
allowed at the discretion of the Court. In the exer-
cise of this discretion, the Court will not allow an
amendment, 1f the application for amendment i3
made at such a late stage of the proceedings that,
f allﬂ\vf)d. 2t woanld sraata o nan. iter £ o ntiantl
{rying the . LT .
Mgd.gzss,
Thus a mo . .
Property Ly wo wowriw fuaaneos  Iue puatil vy
asking morely for a simple money decree against the
mortgagor, or a vendor suing for recovery of unpajd

39
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purchase money may claim it by enforcement ofa
charge to bring the suit within 12 year’s imitation
But where owing to altered circumstances the rehe!
claimed becomes inappropriate, Court may roul
the relief according to altered circumstances.

4 Amendment as to partles: - See chapter VIl

Amepdment may be allowed at any stage of ke
proeeedings:—Leave to amend may be granted 3t
any stage of the proceedings, before or at, or after
the trial, or before the final decree in the case, of It
appeal or in second appeal or in revision, In Mohu-
mmad Zahoor v. Rutta, {11. M I A. 468] the
plamtiff was allowed to amend hus plaint even 17
appeal before the Privy Council.

Necessity for Amendment

Amendments are sometimes necessary for varioes
causes. Fresh information sometimes comes to bant,
docurnenis the existence of which was unknown
are disclosed, and at others amendment they he-
come necessary by subsequent events. Ordnarily 10
notice should be taken of events happening after
the institution of the swt, and the claim of the
plamtiff is determined with reference to the date on
which the sutt was instituted. But there is nothing
to prevent amendment so as to basea chimeon?2
cause of action arisinz after institution of the suity
and where the onginal relief has, by change of ¢ir

become tnappropriate, or it is necessary
to have a decision of the Court on the altered cif~
cumstances, in order to shorten ltigation or to 42
complete justice between the parties, a plaint may
be allowed to be amended so as to base a claim ol
events happening after the institution of the suit.
Blogha on Law of Pleadings Page 140, Ed. 9th.
For example, if pending a suit for partition by a
plaintiff against his two brothers, one of them dies,
the phaintiff can amend his plaint and claim a half -
share stead of one third
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How Is amendment made,

In cases where the Court orders an amendment
aither on the application of the opposite party or
suo motn, either under O.6,r 16 or under 0.6. r
17 amendment is ordinarly made by one of its
officer under the signatures of the presiding judge.
But where, the amendment has to be made by the
party himself, e. g., when verification of the plaint
1s wanting, it has to be done by the party concerned
himself, either by calling him in Court and having
the amendment made, or returning him the plead-
ing with structions to file it after amendment
within a fixed time. A Court can return a pleading
for amendment when necessary. S. 151 C. P. C.
confers mherent powers on the Court to do so.
Pleading as they stand after amendment should be
taken mnto consideration,

Where a plaint has been amended, the defendant
also gets the right to file an additional written
statement and if the written statement is aliowed to
be amended, the plantiff gets the corresponding
right, s .

Amendment is allowed on "'such terms as may
be just”. Payment of costs is. generally the condition
on which amendment is allowed.

Failure to amend afier order.

According to O 6., r 18 of the Code ifa party
who has obtained an order for Jeave to amend does
not amend accordingly within the time Iimited for
that purpose by the order, or if no time is thereby
limited then within fourteen days from the date of
the order, he shall not be permitted to amend after
the  expiration  of  such  limited  time
as aforesaid or of such 14 days, as the case may
Yie, unless the time is extended by the court.”” The
Tesult"of such failure will be that the case will be
continued for tial on the original pleading But
the failure does not render the suit for _dismissial.

41



PRINCIPLES OF PLEADINGS

CHAPTER VI
FRAME OF sUIT

One of the most important factors in d_raﬂm; ',h_‘
pleadings is the “Framin; of Suit.” Th”,""“";d
cludes the prepating of the plaint and what it shouid
contain.  Again in reparing a plaint 1t is very "i
cessary that it should have ‘cause of action’. "
the plaint does not show any cause of action th?
suit is lable to be dismissed under 0.7, r. 11 ""'j
the opposite Pty has a right to get it, rejecte
even without filing a written statement. ot
‘Cause of action® means every fact which the Ph’i‘l;
must prove in order t) succedd in his (laim. The “‘d_
point which is Very 1 soartant in dm[ting the P]e:he
mgs is the ‘rehef’, which s always ancillary to
scause of action’. So, if jn 2 case only one relief can
be claimed it should be chimed,” but in c::;c::
where the‘cause of action’ gives rise to many and od
crent reliefs, all the possible reliefs should be claim
in the suit.

Then there are many factors which have to btc
seen before piving the ‘cause of action® i the o
1t has to be seen that there is a *joinder’ of causes °‘
action and that there is no misjoinder or nom
joinder of causes of action. N

It is the fimet —. <+ - - .
should be so frz
final decision
prevent furthe
principles are RO -y P ‘e
object of the rule is that all the matters in dispate
between the parties and relating to the same m“‘st
action should b~ disposed of in one suit and tha
further litigation on the same cause of acti
between  the partics is prevented. Further
0.2 2 provides that where ,the plamtiff _has
sued on''a  certain claim  and * has either
omitted to ‘sie in respect of or intentionally re
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linquishes any portion of his claim he shall not after«
wards be allowed to sue in respect of the portion so
omitted or reliquished, O 2, 2 sub rule (3) also
provides A person entitled to more than one relief
in respect of the same cause of action may sue for
all or any of such reliefs but if he omits except with
the leave of the court to sue for all such reliefs he
shall not afterwards sue for any reliefs s> ommitted”
The effect therefore of not joining of the causes of
action is that the plaintiff 1s debarred from bringing
a fresh suit in respect of a portion of a claim for
which he had a right but did not sue. Besides O 2
.2 C.P C, there is an other penalty provided by Exp,
IV to Sec. 11 of the C P. C which provides that any
matter which ought to have been made a ground of
attack or defence in a former suit will be deemed to
have been a matter directly and substantially in
issue in such suit and will not be allowed to be re.
opened in a subsequent suit between the same
parties although it was not actually adjudicated
upon in the former suit. According to this, a suit
brought ona ground which could have been taken in
the previotts suit between the same parties, will be
barred by the principles of ‘res judicata’.

The plaintiff can however with the leaveof'
the Court relinquish any portion of his claim in
order to bring the claim within the jurisdiction of a
Court, and he can bring about a swit in respect of the
teliquinshed portion of the claim before the Court,
which has jurisdiction to try the other portion
[(O: 2 R. 2 Sub Rule (1)] But without the leave of
the Court the plaintiff cannot reserve to himself
the right by merely alleging in the plaint, that, he
will sue for the ommitted portion later (1917 Cal,
$68). Similarly, if the plaintiff would be emBarrassed
in his suit, as for instanice, where the evidence in,
support of one ground of his claim is destruc-
tive of the other ground, he *ist not bound
to bring into the same suit, both the grounds
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of his clasm (I L.R. 31 Mad 385). 4An other
thing which has to be seen is that in order
that the plaintiff 15 barced from bringing 2
suit under O 2R.2C. P C, the plaintiff must have
been aware of his right to the portion nmm1tt_ed by
him at the time of his first smt and on which b
subsequently wants to sue (1944 Oudk Weekly.
Notes (H. C.) 23). The previous suit m_order 0
be a bar to a subsequent suit should h:.webeez]l
dismissed on merits and if it has been d15m1558”
merely on a technical ground, the bar underO-;
R.2 will not apply. (4 C.P.L. R 104). B
where a portion of the claim was ommitted m}he
previous smt which was dismissed on 2 tecth?;’
ground, the inclusion of such portion in the ﬂ'esl
suit will not be allowed. (1948 Cal. 366) Therﬂi
does not require the plaintiff to join all the causes 04
action which he m1iy have against the defendant :
But1t merely provides that the grounds atismg
out of the same transactions be made the subject o
attack i the suit between the parties.

0. 2 R. 3 provides “Save as otherwise' provxded,
a plaintiff may unite in the same suit séveral causes
of action, against the same defendant, or the samé
defendants jomtly, and any plamntiffs having causgi
of action m which they are jointly wmterested agamnst
the same defendant, or the same defendants,
jointly, may unite such causes of actiol
m the same smt.” Ths rule provides fof
the same thing as regards several causes of action
as R.2 provides for the several, matters in 2 single
cause of action. The difference between the two
is that where as under R. 2 the plaintiff has t0
include the whole of his claim in the suit, R. 3 is me-
rely permissive and the plamtiff may or may not joIt
all'the causes of action against the defendant or defen-
dants. He can sue scperately for seperate causes of ac-
tion but this is an enabling provision by which he can
save his time and energy by bringing only oac suit 18
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tead of many. Under this rule the plaintiff can ask for
alternative reliefs, erther on the same cause of action
azainst different defendants or on the different causes
of action against the same defendant. But the
Court under this rule has to see that there is no
inconvenience in the trial of the suit. If the Court
sees that the suit brought on several causes of
action cannot be tried conveniently, seperate trials
will be ordered. Thus, where in one action the
plaintiff joined claim for infringment of their 23
patents, it was held that it was not possible to try
them in one suit {(1903) 1 Ch: 410.]

The rule also permits a party to bring one
suit againgt several defendants if the causes of action
against all the defendants are joint. It is not
necessary that all the defendants are interested in all
the reliefs claimed but it is sufficient that they are
jointly interested in the main questions raised in
the litigation. Thus, where two agents are jointly
liable to render accounts though not each
for the same period of time the plaintiff can sue
them jointly. (7 Cal. 654} But if one plaintiff
brings "a suit against several defendants on
seperate causes of action it is a case of misjoinder
and the court can order for seperate trials because
such a trial will complicate the matters. The
joinder of causes of action is allowed for the conveni-
ence and not for complications Where there are two
or mote plaintifis and they havea joint cause of
action against one defendant, they can all join
in one suit, bat where, there are two or more
plaintiffs and they have distinct causes of action
against the same defendant it is a case of misjoinder,
The same is the position where there arc
several plaintiffs and several defendants and the
plintiffs are severally interested against the
defendants severally. Insuch 2 case, it is not only
a case of misjoinder of causes of action but a case
of misjoinder ol parties also.

45
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There are certain causes of action & h.ich the
law prohibits to be joined togethef. Thus,ina suit
for recovery of immovable property no party Caf;
join any other cause of action without " the leave o
the court except the following:

(4) Claim for mesne profits or arreas of reft
in respect of the property claimed or any patt
thereof. '

(b} Claim for damages for the breach of contract
under which the property orany part thereof 5
eld,

\¢) Claim in which the relief sought. is based
on the same cause of action. {O. 2, R. 4)

Again no clam by or against am executo!
administrator or heir, ~as such, shall be joine
with claims by or against him personally. unle®
the last mentioned’ claims are alleged to anst
with reference to_the estate in'respect of which th¢
plaintiff or the defendant sues or is sued as an e3¢
cutor, administrator or heir, or assuch he v
entitled to, or liable for jointly with the deceased
persons whom he represents. (0. 2. R 5).

The court can order seperate trials wherelt
appears to 1t that any causes of action joined t>
gether in one suit cannot be conveniently tried OF
disposed off together (O 2. R.'6}. . .

In the case of misjoinder also it is only 3%
irregularity and no suit will be dismissed because of
misoinder. The objection about the misjoinder
must be taken at the carhest opportunity and in any’
case before the settlement of issues, unless the
ground of objection has subsequently arisen an
1f the objection 15 not so taken, it shall be deemed
to have been waived (0. 2R, 7

, 7
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CHAPTER VII
PARTIES TO SUIT,

As to who can join as the plaintiff or who
should be made a defendant in acase is one very
important thing to be kept i view before drafting
a plajint. There are though many remedics in the
C.P.C.by which any defect in the parties can be-
cured but sometimes the difficulty arises in regard
to limitation and the sujt is dismissed merely be-
cause there is some mistake in impleading the parties
and at the time one thinks of curing it, the suit is
barred by time.

Jolnder of Plalntifls:- 0. 1 r, 1 C. P. C. Pro-
vides “that all the persens, may be joined in one suit
as plaintiffs in whom any right to reliefs, in respect
of or arising out of the same transaction or series
of acts or transactions is alleged to exist, whether
jointly, severally, or m the alternative, where if
such persons brought separate suits, any common
question of law of or fact would arise’”” The only
conditions which have to be fulfilled before several
persons can be joined as plaintiffs are that they
should be interested : in the subject matter either,
jointly, severally or in the alternative and that if they
bring seperate ‘suits, any common questions of law
or fact would arise. Tt isnot necessary that every
plaintiff should be interested in the entire subject-
matter of the suit and even the plaintiffs having
distinct causes of action can join in one suit pro-
vided their right to relief arises out of the same
transaction and if the plaintiff brought seperate

suits any common question of law or fact would
arise. Duke of Belford vs. (Ellis 1901 App : Cases.)
Even if two persons are entitled to different interests
in a property they can sue a third person together
for the recovery of the property from such third
person. 19 Mad:. 335 Another factor which
15 very mnecessary under this rule is that the
right to relief must have arisen from the same act or

47
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transaction or series of transactions. Thus, whete 3
pubhisher was usmng the words *‘Oxford and Camd:
ridge” in the title of his publications it was held
that the right to sue arose ont’ of one transaction of

transactions and the Universities of Oxford and Cam®:
rdge could join as plintiffs in ‘one suit. Oxtord
and Cambridge Universitles vs. Glil (1899) Ch: 3>
Even if all the members jcining as plaintiffs will
entitled to scperate relicls, they can dosoif the
question to be decided is ccmmon for all.

The rule 1s merely enabling and not mandatory
Thus, the persons who are entitled to sue together
may not do so subject to  ofcourse other provisies
of law by which ceitain persons must bemsdé
parties to the suit.

State clearly Jolnder of Defendants :— O 1, r 3, provides t}‘?:
i all persons may be Joined as defendants agaif>
Yefendants.  whom any right to relief in respect of or arising o%
[D. U. 48] of the same act or transaction or series of acts t{‘
transactions is allezed to exist, whether jointly, SCV°
erally or 1n the alternative, where if seperaté suits
were brought against such persons, any’ common
question of law or fact would arise AsinO17
several persons could be joined as plaintiffs in 0“:0
sutt, several persons can be impleaded as defepdlﬂ s
in one suit provided the conditions laid down 11 0.
r. 3 are fulfilled. Under thus rule also, 1t is not neces*
sary that all the defendants should be interested J%
all the reliefs and the transactions comprised in the
sut or that the liabilty of all defendants should be
the same. It is also not mecessary that
the cause of action against each of the defendants
should be the same or that the evidence agamst
them should be the same. (1928 Bom :91). All that
is necessary is that there should be one questiom
common to all the defendants. Another conditio?
which has to be fulfilled 1s that all the persons
sought to be joined as defendants in one swt shoul
be within the jurisdictton of the court where the st
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is brought and if the court has no jurisdiction over

some of the defendants 0. 1.R. 3 will come nto play.

B&HN W Rly. Co Ltd. vs Sundram 1922 Cal : 500.
If the case aganst each of the defendants arises out
of eatirely different subject matters, they cannot

e joincd together and if one case 1s brought against
hem, it is a case of misjoinder of defendants 6 All
I8 But it 15 not necessary that every de-
fendant shonld be mterested as to ail the reliefs
claimed by him in a smit (0. 1 R 5). It 13 sufficient,
that there is some liability jomtly or severally agamst
all the defendants and that some common gquestion
of law and fact arises against them Tt 1s also not
necessary that if a swmit has been bronght agamst
some defendants, relief should be given against all
of them, because under O 1 R 1 the court can given
relief against any of the defendants 1aheO IR 1
the provisions of 0.1 .R 3 age enabling and not
mandatary.

Partles to suits on contracts Q. 1. R. 6 pro-
vides that the plaint:ff may, at his optron, join as
parties to the same suit all or any of the persons
severally or jomntly and severally liable on any one
contract including the parties to the Iall of ex-
change, hundies aud promissory notes. A liabality
ona contract is cither joint, joint and several or
scveral A jownt hability 15 also several but there
1re certain cases where it is not so  Thus, where
a person  liable under 2 contract dics and
the lability survives to his heirs, the
hability of ~ the heirs is joint and single ene.
35 Mad, 26. If it is a case of otherwise joint
bility then all the promissors are lble jortnly
ind severally and the plaintiff can bring a  suit
ither against all of them or against some of them.

But where the plaintiff has brought a suit against
ne of tha intes ~= * N 'cree has been
atistic . against the
ther -« 3 decrec has

:
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been parhally satisfied, a suit against the other
promissors can be brought for the balance of the
amount The rule only applies where the defend-
ants are hable under one contract and not to casss
where they are lrable under different contracts

Representative Suit, O I, r. 8 provides that
where there are numerous persons having the same
interest m one suit, one or more of such persons M3y
with the permission of the Court sue or be sued, o
may defend such sutt on behalf of or for the beneft
of all persons so interested. But the Court shall @
such a case give at the expense of the plaintiff, notic®
of mnstitution of the suit to all such persons eithet
by personal service or wherefrom the number ©
the persons or any other cause such a service s 10
reasonably practicable by public advertisement OF
otherwise It further eives a right, to any persont on
whose behalf or for whose benofit, a suit has beefl
mstituted or defended, to apply to the Court to be
made a party to the smt Tlus rule has been €0
acted to save inconvinience which would be cawt!
in maling a large number of persons, who are
stmlarly interested in one suit, as plaintiffs ot de-
fendants. It is a departure from the general rule
that all the persons interested in a sujt ought to
joined as partics to it. All that it requires is th3
the permission of the Court should be obtaincd for
bringing such a suit and, that the parties should
anmerots and should have same interest in B¢
suit,

The rule also requires notice to be issued to all
the persons interested in the suit and then it it for
the individuals to apply to the Court to bz m3
the parties. Any  person who alomy with
others has some interest in any matter can filea suit
on bebalf of all others and can_apply to the Court
to be made a plintiff. Similatly, any pers?
who b1, a fight to defend the  sust along with othefs

€31 apply 1o the Court to be made a defendant 27
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an defend the suit. If a person is injured by some
ct along with other members of his community he
an ste in his own right thouzh a representative
utt can also be brought The expresston same inte--
rest is not confined to joint or concurrent interst but
ilso applies to cases where the interest is similax
though distinet (13 £ € 399). The rule does not re-
quire that the whole body of persons on whose
behalf the proceedings are taken should be of the
same opinton and 1t is sufficient that a substantial
majority supports such an action. (1949 Mad. 209.)
A smtt between two rival groups of the same caste
or body is governed “by this rule (1935 Mad. 542)
There are certain snits to which the provisions of
this rule do not apply e. g., a representative suit for
damages is not mamtanable because in such a smt
cause of action seperately accures to several persons.
Jenkins Vs. John Bull Ltd.

FParties In ceriain suits
{a) Sulis by or agalnst Firms 1~

A partnership firm may sue or be sued in its
own name (0. 30. R {}. But a joint Hindu family
firm is not a partnership firm and as such the rule
does not apply to it. The'jomt Hindu family should
therefore sue and be syed in the name of all the
persons constituting the joint Hindu family. In
Punjab however, the rule has been made applicable
to the joint Hindu family firm by the Lahore High
Court by 1ts notification of 12,5, 1909 and st has
consequently been held that 1n Punjab the jomt
Hindu firm” can sue_and be sued in its trading
name. (1910. Lak. 425)

Again the rule applies only to the firms
carrying on business in the Indian Union and dues
not apply to forcign firms who have to sue and be
sued in the mame of all its members. Though a
suit can be brought against the firm in its name the
plaintifi may implead the partners of the firm as
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defendants A firm in dissolution can  alko 5’[-;5
m its own name if the transaction in suit wasmace
before the dwsolution. An indwidual workinZ m
the assumed mame of a firm should sue m his %0
name and he cannot sue m the name of the ﬁmll‘
But a suit can be brought agiinst the frm i
name though owned by an mdividuad.

(b) Suits by or against corporations :—Suntstg};
or agamst the corporations must be brought 1 Bt
name of the corporation and not aganst its Oﬂ'lce‘::
The pleadings 1n the suit by or against the corpord
tion’s should be signed and verified by its.secretag
or dicector or other principal officer who is able e
depose to the facts of the case (0. 29R 1) o
swits by or against an unincorporated tody, .
unregstered soctety should be brought m the ﬂgmﬁ
of all 1ts members. If the number of the memo "
1s large, a representative suit under O 1 R. 830
brought .

{c) Pre.cmption Suits :— .

In a suits for pre-emption m respect of 2 }"“{é
purchase by several co-vendees all of them shol!.S
be made parties to the suit. A second vendor™
also a necessary party and.so is a rival pre-empter:

(d) Partition Suits :—All the persons micres:
ted m the property are necessary parties to 2 sun
for partition since the share to which each perse
1s entitled has to be determined.

(e) Suits by or against - Government 2—U"def
Article 300 of the Constitution of India the GOV':‘;I‘
ment of India may sue or be sued in the name of the
Union of Inda and the Government of a State m3¥
sue or be sued in the name of the State.

(f) Sults for property dedlcated to Id015.3’1
Suits ‘relating to the property vested in an idol
should be brought in the name of the idol because
the idol is a juirstic person capable of holding Pr®
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perty. such suits should not be brought in the
name of the manager or Shebiat.

{g) Sulis by or agdinst a Math :—The property
of a math vests i its Mahant and as such all the
suits by or agamst the JMath be brought in the
name of its Mahant.

(h) Sluts by or against  trustees:—In
all suits regarding the trust property where the
dispute is between the bencficeries and the third
persons, the trustee represents the beneficiary.

(i) Sults by or against riners & lunatics
A minor or lunatic cannot sue imself but must sue
or be sued through the guardian and the neat friend
In case 2 suit {s instituted acamst a mnct a guardian
must be appointed by the Court to represent hum.
Such a guardian should not have any interest
adverse to that of the minor or the lunatic,

(j) Suls by or against the Tnsolvents :~The
suits by of acainst the insolvents must be brought
in the name of the recetver because after’a person
has been adjudged as an insolvent, his property
vests in the recerver, '

() Sulis by or against Ambassadors and Envoys :-
An Ambassador or an envovy can sue and be sued
in any competant Court in India with the prior
consent of the Government of India under Sec, 86
C.P.C. Such consent must be specified by the
?g!rlmtures of a secretary to the Government of
ndia, -

Adding, Substituting and Striking out of the
Parties :—O. r,, 10 provides (1) where the suit has
been instituted in the name of a wrong person as
plaintiff or where 1t is doubtful whether it has been
instituted in the name of the right plaintifl, the
Court may at any stage of the suit, if satisfied that
ﬂ‘}: suit has been jnstituted through a bonafide
mistake and that it is ,necessaay for the determu-
nation of the real matters m dispute so to do,

53

How s the
defendaat to
be described
in the ttle of
a plamntn a
suit agamnst ;
(1) an ol ,
(u}) 2 math .
(i) a frrm
(v} the
Central
Gover-
nment, and
{v)a State
Government
» U 1953,



54

PRINCIPLES OF PLEADINGS

order any other person to be substituted or addet}
as plamtiff upon such terms as the Court m;ﬁ
think yust. (2) The Court may at any stage of the
proceedings  either upon or without the applicatiot
of erther party and on such terms as may BPP“”,
to the Court to be just, order that the naueto
any party impropeily jomned whether 25 planty
or defendant be struck out and that the namcho_
any person who ought to have been joined, ¥ ee
ther as plamtiff or defendant or whose presenc
before the Court may be necessary in order to %’?3_
ble the Court effectually and completely 10 all‘.‘n
dicate upon and settle all the questions mvolved !
the suit be added. (3) No person shall be ﬂd“eas
as a plaintiff suing without a next friend 0}'“'
the next fremnd of a plaint:ff under any dlsabrll‘)
without his consent.  (4) Where 2 defendan®
1s added the plaint shall unless the Court uthe\"
wise directs be amended in such a manner 23 may
be necessary and amended copies of the summors
and of the plaint shall be served on the new d'e('ex:d
dant and if the Court thinks fit on the om“;xe
defendant also. (8) Subject to provisions of [as
Indian Limitation Act S. 22, the pmceedmf!sbe
against any person added as a defendant, shall be
deemed to have begun only on the service of t

Sumnions.

In order that the matters in dispute bcthex
the parties be properly adjudicated upor, it ies
necessary that all the necessary and proper P““v;m
should be before the Court. As to the question w
15 the proper party and the necessary party ww
suit, one has to sec to the frame of the suit and be
the other provisions of C. P. C which lay down 'he
principles as to who are the proper parties to t ¢
suit 0. I, R. 9 provides that no suit shall b defea:
ted by the reason of the misjoinder or non jounder 0
partics and the Court mav in cvery suit deal w1
the matters in controversy so for as regards
rights and interests of the parties actually bafor®

enl
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it. 1fthere is a misjoinder or a non-joinder the
defect can also be cured under O. I R 10 and no
suit can be defeated merely because there is a mis-
jomder and non joinder ‘of parttes. All that the
Court hus to see is that in the case of the substit-
ution of the plaintiff, the action was commenced
11 the mame of the onginal plaintiff by a bonafide
mistake and that the substitution or the addition 1s
necessary for the determination of the real matters
in dispute. The rizht of the plamntiff, to be added
must bz the sams as the night in the smt1 e, he
can bz substituted only to enforce the right which
has already bzen pleaded mn the case and a person
who has a different cause of action inconsistent
with that of the origional plamtiff, cannot be
substituted as a plamtiff in the swit. (1915 L.
Burma 35). The questions should only be one of
“misdescription” of the plantiff or the defendant,
The other set of cases where the name of unnece-
ssary parties can be struck out by the Court and the
the name of the person whose presence 15 necessary
before the Court for the proper adjudication of the
matter can be added as parties to the smt.

There are two kinds of persons who can be joined

as  plaintiffs or defendants in a  smt i, e,
spersons who ought to have been jomned and the
persons whose presence is necessary to enable the
court to give a complete and effectual adjudication.
The former is called the necessary party and the
latter a ‘proper party; The difference between the
two is that whereas the necessary. partics are the
persons necessary to the constitution of the smt and
n their absence no effective decree can at all be
passed, the proper parties are the persons who may
be interested in the result of the suit and who may
have a right to seck the assistance of the Court in
coming to a decision on the point in issue and the
object of adding them to the suit 15 to avoid needless
multiplicity of suits. It is not nccessary that the
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order any other person to be substituted or added
as plamtif upon such terms as the Court iy
think just. (2) The Court may at any stage of the
proceedings  exther upon or without the application
of either party and on such terms as may appeat
to the Court to be just, order that the nare O
any party impropeily joined whether as Pm“mf
or defendant be struck out and that the name®
any person who ought to have been joined, whe-
ther as plaintiff or defendant or whose presti®
before the Court may be necessary in order to €%
ble the Court effectitally and completely to adj
dicate upon and settle all the questions invol\'C‘I(;&’
the suit be added. (3) No person shall be add
as a plamtiff suing without a next friend or &
the next freind of a plantiff under any d‘snb'm),
without his consent.” (4) Where 2 defeniant
is added the plaint shall unless the Court othef:
wise directs be amended in such a manner a8 ™%
be necessary and amended copies of the summor
and of the plaint shall beserved on the new defen
dant and if the Court thinks fit on the o2l
defendant also. (5) Subject to provisions o the
Indian Limitation Act S. 22, the procccflm!“\S
agamst any person added as a defendant shall
deemed to have begun only on the service © the
summons

In order that the matters in dispute betsech
the parties be properly adjudicated upon, &2
necessary  that all the necessary and pmpcf,l”“mﬁ
should be before the Court. As to the question who
1> the proper party and the necessary party lod
stit, one has to see to the frame of the suit and {0
the other provisions of C. I. C which lay down the
principles as_to who are the proper paties to the
swt 0. I, R. 9 provides that ng suit shall be deler,
ted by the reason of the misjoinder or non joinder ©
PArcs and the Court mav in cvery suit deal with
the matfers in controveray so for as fegards (he
rights and interests of the parties actually bfor®
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it. Ifthere is a musjoinder or a non-jomnder the
defect can also be cured under O. I R 10 and no
suit can be defeated merely because there is a mis-
joinder and non_joinder ‘of parties. All that the
Court hus to sec is'that in the case of the substit-
ution of the plaintiff, the action was commenced
i the mame of the original plantiff by a bonafide
mistake and that the substitution or the addition 1s
necessary for the determination of the real matters
m dispute. The right of the plamntiff, to be added
must bs the sams as the right 1 the switi. e, he
can be substituted only to enforce the right which
has already bzen pleaded in the case and a person
whohas a different cause of action 1nconsistent
with that of the origiony plaintiff, cannot be
substituted as a plaintiff m the swit. (1915 L
Burma 45). The questtons should only be one of
“misdescription” of the plamtiff or the defendant
The other set of cases where the name of unnece-
ssary parties can be struck out by the Court and the
the name of the person whose presence 15 necessary
before the Court for the proper adjudication of the
matter can be added as parties to the swt.

There are two kinds of persons who can be joined

as  plamtiffs or defendants in a smt 1 e,
‘persons who ought to have been joined and the
Pefsons whose presence 1 necessary to enable the
court to give a complete and effectual adjudication.
The former 15 called the necessary party and the
latter a ‘proper party, The difference between the
two is that whereas the necessary. parties are the
persons necessary to the constitution of the smt and
in their absence no effective decree can at all be
passed, the proper parties are the persons who may
be interested in the result of the suit and who may
have a right to seck the assistance of the Court in
coming to a decision on the point mn issue and the
object of adding them to the suit is to avoid needless
multiphcity of suits It is not necessary that the
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proper party should be interested in afl the reliel
n the suit

_An order under this rule for the substitution o
addition of the parties can be made at any time bu!
certain limutations have been prescribed by sub ik
5, 1o the rule by virtue of which the proceedings 28
against any person added as a defendant shall be
decmed to have begun only on the seryice summons
subject to the provisions of Sec. 22 of the Indian
limitation Act of 1908 which provides that where 3
new plantiff or defendant js added or substituted,
the suit as regards Inm will bz deemed to bave been
mstituted when he was so made a party. This i 4
departure from the general rule that the amendment
in the plaint relates back to the day of the filirg
of the suit Thus, when a new plaintiff is subst:
ituted for the original plaintiff and the suit is barred
by time at the time of his addition, it must be dis-
missed  In the case where tlere are certain plain
hffs, or defendants and, there js addition of 2 new.
plamtiff or defendant in the suit after the period ©
hrmtation, the suit will be barred as against him 35
also aganst the others if he is a necesssary party t0
the st but sf he is only a proper party to the suils
the suit against others will not get time barred
(26 Al 528). But where the added party is already
constructively a party to the suit, it 1s really not 3
question of adding or substituting new parties and
Sec. 22 does not apply to such a case. Stch cases,

are covered by ‘misdescription’ and the ‘misdescription
can be cured without going into the question of
time

CHAPTER VIII
£ ' PLAINT

. Every suit has to be instituted by the presenta-
tion of a plint orin any such manfer as may be
prescribed ( Sec. 26 C. P, C.) The only manner
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prescribed for the institution of the suit is by the
Presentation of a plaint to the Court or to any other
officer, which 15 appointed in this behalf (0.4
rl) _The plaint is a statement of plamntiff’s claim
and its object is simply to state, the grounds upon
which the plamtiff seeks the assistance of the
ourt. It consists of three essential parts :—I
g:ﬁd;ng and title II. Body of the plaint ITL. The
ef,

Part I Heading and Title :— Every plaint should be-

fin with the name of the court in which the suit
5t the mstituted 0. 7. r 1 (a). The name of the
Court shonld he written at the head of the plaint
and 1s called its heading. It s not necessary to
Wiite the name of the judge who is presiding over
the Court, Rather a practice has grown to write
the name of the Court by its desigmation and not
¥ the name. Thus, a suit brought in the High
Court wil] be titled ;

, Inthe Court of High Court of Judicature for
the State of Punjab at Chandigarh.

Similarly, the suits brought in other Courts, will
v titled by writing the designation of the Court,
Wherea court has varions jurisdictions, the next
n""f: which will follow is the jurisdiction ‘in which
#suit is brought. Thus, it will stand like this :

In the Court of District Judge at Delhi.
( Matrimonial Jurisdiction )

or
( Testamentary  jurisdiction )
A(ter‘this the number of the suit be given in
cooRest line. The number has to_be given by the
ourt official and a place should be left in the
Plaint Ike this ;—
SUlt No...vusrsseesseeseenof 1957,
. Al!er_ the ‘leading’ the next thing to be
WHtten s the title of the suit. It consists of {i)
the name, description and the place of residence

&7

State the
parhiculars o
bz cuntamed
maplart
[Bom U
1950

Pooni U,
1950

What are the
other reguw-
rements

of asahd

olunt *
B U, 1950
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of the plaintiff [(O. 7.7 1 (b)] and where these &7
more than one plaintiff> the name, description, 2%
place of residence of each piaintiff (i) The ram
desenption and place pf residence of the de[endﬂ;f(
or of cach defendant if there are more than ore de.cil
dant in so far as they can be ascertained [(O- 750
(c)]. The object of giving the proper descriptio? &
the party in the suit is to avoid any uncertaml)‘,
with regard to the identity of the party- “o
word “description’ includes the aze, the fathers
name and other particulars that maybeﬂEC?‘“‘m
to identify the person. The place of residerce
of the plaintiff should be accurately §ite and
that of defendant should be given as accurately
as can be ascertained  If the plaintiff after reason”
able enquiry is not able to ascertain  the parti:
culars of the defendant he should include 2 pard
1 the plaint to that effect.

A minor or a person of unsound mind cannot
sue or be sued in his own name and should sue oF be
sued through the next friend and a statement must
be made in the plaint to that effect [(0. 7T 1(d).
Thus a title of the plaint in a suiton pehalf of 8
minor stands :

A B. slo ... resident of .
ugh his next friend Shri....

a minor, thr®

_Plaintifl.
versus.

his g\x“d”n
Defendart

. a minor through

PART IT BODY OF THE PLAINT

The net pottiv of the plaint which consit®
of the statement of the pluntiff’s clam and such
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;)ther matters which the plaintiff is legally required

;Jl state in * his plaint. This portion consists of
Short paragraphs and generally each paragraph
fcontams one fact. It is usually drawn up in the
oI of narrative in the third person and is usually
Prefaced by these words :

“The plaintiff, above named states as Jollows

This portion of the plaint 1s composed of two
Pportions () the formal portion and (n) the subs-
tantmlportion.

(©) Formal Portron :—The formal ortion
:—The consists
of the following Particulars ; — i

(a) A statement as to when the cause of action
arose. [0. 7. 1 (c) ]

(b} Facts showing that the Court has jurisdic-
tion. {0 711 )]

(¢} A statement of the value of subject matter
of the suit for the purposes of jurwsdiction and court-
€C, 50 far as the case admits f0.71 1 (e)]

(d) Where the plaintiff or the defendant is
Aminor or 5 person of unsound mind, a statement
to that effect, 07r.1 (@)

(e) Where the plaintiff sues ina representative
character, 3 statement to that effect as also the
statements that the plaintiff has an existing interest
In the subject matter and that he has faken the
necessary steps to institute a suit,

. ) Whete the suit is instituted on the expi-
ration’ of the period of limitation prescribed by law,
2 statement showmng the grounds upon which
€xemption from law of limitation is claimed.

* 0. 6. r 3 provides that the form given in
Appendix A 1o C, P. C, will be used for all plea-
dings and where such forms are not applicable, forms
of the like character, as nearly as possible should be
used in the pleadings. It is however not of much
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comsequence 1f the paragraphs are not made
according to the scheme given in the forms 1
Appendix A and 1t 15 sufficient that the particulars
required are contained somewhere in the plamt

The date of the accrual of the cause of acti?
should be correctly givenand it is not sufficient 10
mention that the cause of action arose before a ccf
tan date The object of gving the date of the
cause of action in the plaint is to see that the suit
15 within fime, It 15 therefore right to mention the
date which 1o the starting point of Lmitation
As to what 1s the dite of the cause of action one
has fo see to the nature of the case Ihe daté
of cause of actton in a case for damages on account
of breach of contract would be the date of te
breach of contract and nov the date of contract .
The date of the cause of action in a surt for_damagt
for a tort would be the date on which th?
tortious act was committed. Shortly, the Qate ol
accrual of cause of action to be mentioned in the
plaint is the date of that event which makes thE'
cause of action for the smt complete. The naccuracy
in the dateis not fatal if the defendant is not pre
judiced by 1t. Where the cause of action has
accured on several dates all the dates should be given
in the plamt. N

Jurisdfetion : —The next thing to be ‘mentioned
m the plaint about the cause of action is the place
where 1t has anisen, because, mn a plaint one las to
mention the facts showimng that the court has Ji
risdiction over the matter. Sections 15 to 20 of
the Code of Civil Prosedure +lay down the ruls
about the place whore the suit should be brought-
Section 16 providas that all swits respectiny the
immovable and movable propesty shall be in?ll!"!}*l
in the court within the local limits of whose juri~
diction the property is situate. But a swtto ob-
tain relief respecting, or compensation for wrong tor
immovable property held by or on behalf of the
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Tlebjest to the tezatarial juri Jiction of the Coust.
“ty patties atree that any dopute
e shrmooat of the said contract <hall
01 dad i the gourty at A pasticular place,  Such
elout piving the junaliction enly toa

AT ctart 1o vabid (1946 Lak S1) and
213zt chanld be made o n plaint that the
{um'« lase agreed to the fupsdiction of a particu-
T place,

Valuatlon : ~The value of the snit for the pur-
Pors of eomrtfee and juricdiction 1 mort of the
ersis the eame bt the two valuation are altoge
oter dlfetent In character. There are however
CGes where the value of the sult for  the
Purpases of jurisdiction s different from  the
Yihe of suit for  the purposes _ of court-
l"“'- Such are the cases where a fised court-
e hits tabe aflixed though the value for the pur-
K’S’-S of juri-diction is much more i, ¢.. the value of

¢ subject matter of the suit, The value for the
Em""”"s of jurisdiction and court fec is the same
‘;1 the eases in which al valorem court-fee is charged
‘".d“r the Court-fees Act. The plaint should con-
!‘""‘ @ para in which the valuation of the suit for
¢ above two purposes be stated. The object of

ERBSW
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this para is to cnable the Court to sce that the suif
has been properly valued for both the purpos
and that the propar court-fec has been paid. Undt
Section 17 of the Court-fees Act the comjt-feex:
separately payable on each claim where a suit Cf’“i
tams several causes of action and the relief is n‘].‘e;
for allof them. But where several claims or relieh
arise out of the same causc of action the valuation
of the swit 1s the aggregate of the valuation ofth
the clums, .Aninstance of such cases is where ¥
plaintiff sues the same defendant on two pronote
exccuted at different times In the cases where alter-
natwe reliefs are clained the value for the P“r{
poses of court-dee is the value of the larger rebel
The statement about the value for the P“'f'os}fz
of junsdiction s required to determine whether tn
suit is within the pecuniary jurisdiction of 2 CO“f g
As stated above 1n most of the cases the value ;:r
the purposes of court-fee and jurisdiction i§ }mf
same but there are certain cases in which it is il
cult to value the suit in terms of money. In suC
cases a fixed court fee1s payable and under Sect‘:ﬂ
9 of the Suits Valuation Act, various High Court*
have fixed the value of such swts for the purposes
of junsdictivn

Suits by minor : —In the suits brought about o
behalf of a minor or an wmsane person, the CAUS
title should contain the description that the P"‘mi
tiff is a munor or an insane as the case may 82(
should also give the name of the guardian and the
next friend. A statement to this effect should 31
be made in the body of the plaint .

Representative sult :—In the representative suits
the fact, that the plaintiff is suing ina represst”
tative character, should be contained in the opeR;
ing para of the plaint. Such a suit should Jl*”b;

pained by an_ application under O. 1 T

asking for the permission of the Court to suc i 2
representative capacity.
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Limitatlon, If the claim is prima facie time-
barred the plaintiff should make a statement about
the grounds on which he wants the excmption from
limitations prescribed by the law  Such exemptions
frpm Iimitation can be obtained under the exceptions
given in Secs. 6 to 20 of the Indian Limitation
Act” If the ground of excmption is not alleged
the plaint, the swt is liable to be dismssed unless
the plamt is amended and such allegation 15 made
in the amended plaint. It is always better and more
proper to make a speaific allegation of the ground
?f exemption claimed by the plamtiff though it
I sufficient to state that a particular act of the
defendant brings the suit with m time The cases
where the exemption from the Iimitation can be
sought are where the part payment has been made
d“{lng the pertod of limitation though the original
:_laxm is barred by time or where the defen-

ot bt v Tres v v - writing and
-om the date

.. date of the
original claim  There are certain cases in which the
Court has to take judicial notice of the ground of
exemption. Thus, where a suit is filed on the te-
opening of the Court after vacations and its_period
of limitation cxpired during vacations, the suit should
not be dismissed though this fact has not been stated
1 the plaint. Simjlarly, where the plaintiff has been
In good faith prosecuting his claim in a Court which

id not have the jurisdiction over the matter and
he presents the plaint to an other Court on its return
by the former Court for presentation to the proper
Court, after the expiry of the limitation, the suit
should not be dismissed only because the plaintiff
has not stated these facts before the later Court,
ut in the cases where the plaintiff 1s required to
make a specific allegation in the plaint, about the
grounds on which he seeks the exemption and he
does not do so, he cannot be allowed to raise it and
nor can he put forth any documents, which saves

63



64

PRINCIPLES OF PLEADINGS

limitation, at the trial. The proper course fof hn
then is to apply for amendment of his plaint.

(3i) The Substantial Portlon.

{0 7 r. 1 (¢) provides that the plaint shall conteis
a statement of the facts constituting the ca\bel‘:
action. It shall also contain the particulars of 1 E
facts mentioned above as are necessary, This po¥
tion of the plamt is called the substantial PO“VM"
Where a_plaintiff seeks rehief m respect of S¥¢
distinct claims or causes of action founded UP%
separate and distinct grounds they shall be 5“8
as far as may be separately and distinctly (0 7('1.‘1
Further, O7r. 5 provides that the plaint shall or b ge
the deféndant is or claims to be mnterested it §
subject matter and that he 1s liable t o
upon to answer the plaintiffs demand. In the C“:;
where there are more than one plaintiff’s of whe
there are more defendants than one the plﬂ“f{
should show the right of each plaintiffs in the s
and the hability and jts extent of each of the ({e
fendants and should also show as to why 2 PE““CM;
person has been impleaded either as the plaintif @
defendant.

Cause of action., Cause of action 15 a bundt o
the essential facts which 1t would be necessary 0{
the plaintiff to prove in order to get the ]“dg‘m“_
in his favour. This statement of facts should be sif¢
tly in conformuty with the general rules of the PlP"\é
mgs What the pluntiff is required to give s th
statement of the facts with particulars from where
the court may infer that he has a cause of aci®™
It is not at all sufficient to statealone that !¢
plaintiff kas a good cause of action If there ¥ 2
doubt as to whether a particular fact 15 essentia of
not, it is always better to allege it rather than om?
it because by omitting 1t there is alwaysa R0
the suit being dismissed  \What facts are escentit!
to constitute the cause of action for a particular cast ‘
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depends upon the elaim itself. Thus, ina suiton a
contract the plaintifl must allege the contract first,
and then its breach and then the damages  In swits
on torts the wrong alone need be alleged with the sp-
ccal damages  which the plaintiff claims.  But when

the phinnffs claims a special right, it must be
alleged.

The plaint should contain only the facts and
should not contain mferences of law and the evidence.
Again it should contain only the relevant Iacts and
ot the facts which would prove an essential fact 1
the plaint,

. There are some facts which have to be men-
hm}ed before the facts constituting the cause of
action to make the later more understandable These
are known as “matters of mducement”. Such facts
are strictly speaking not matenal facts and should

be reduced to mmmum. L l [y
PART IIl RELIEF —_—

. In a civil suit different kinds of reliefs can be
Chimed e g., recovery of debt, possession of immov-
able property, declaration of title to jmmovable
property, declaration of any right, rendition of ac-
counts, recovery of movable property, damages,
Injunctions, specific performance, appointment of a
TRCRIVer ~to Tx & hae e e CERT
more o1
native 1

specifically and should be accurately worded, as the
court can in no case allow a man more than he him-
sell claims and no relief can be granted upon facts
2nd documents neither disclosed in the plaint nor
dealt with by the issues or evidence in the case
(1938 Lah, 296), It is however the substance and
not the form which is material in deciding as to
whether g particular relief has baen claimed or not
and the court in considermng this question should
look to the Rlaint as a whole.
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According to the provisions of 0.2,r2C P.C. 2
person entitled to more than one relief 1n respect ot
the same cause of action may ste for all or anv of
such reliefs but if he omits except with leave of the
court, to sue for all such reliefs, he shall not after”
wards sue for any relief so omitted. Thus, ita
plamtiff can ask for more than one relief on the
same cause action he should do so othenwise he will
be estopped from brnging a fresh sut for the
onmtted rehef.

Where a person claims a larger relief he may
be granted a lesser relief if he is found te be ermti
led to 1t unless the ground on which the lesser rele
can be granted 15 inconsistent wyth his claim Of 5
embarrassing to the defendant (1918 Madras 300).
But a court cannot allow a larger relief than th
claimed.

Damages :—Damages are of two kinds, ﬂe“"ﬂ
damages and special damages The plaintiff m‘;>
claim 2 Qefinite amount as damages in both 'l‘g
cases but in the case of special damages he shou
not claim more than the actual amount of 5“;
damages as he has to_give full particulars of ¥0¢
amount he clamms. Tuture damages anticipated 08
the date of the suit must also be claimed and a ¢
sequent swit for them will be barred under 02,71
C.P.C. Butif the tort is a continuing wrong - £*
nuisance and the damages continue to arise, the
plaintiff will not be estopped from bringlls hﬂ
fresh suit for damages accrring after the date of the
mstitution of the swit {Darley v. Mitchal (1856) 18 A
C 127] The damages climed must be suC as
have resulted from the direct and immediate &
the defendant,

Redundant Reliefs :—The reliefs claimed should
be necessary fand effectual, and a  prYer
about a relief which is not necessary and the grant
of which will be implied in the grant of the other

ct of
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and main relief, should not be made in the plaint
Thus, where it is alleged that a father has transferred
acertan property without a legal necessity, the
sons can make a prayer only for the grant of a de-
cree of possession of the property without asking tor
2 declaration that the transfér was null and void,
because the later relief they will get 1if they get a
decree for the possession of the property Sunilarly,
in 2 suit to recover possession of 2 property by the
Teversioner from the hands of a transferee of the hie
estate owner, all that is necessary 1s to state the
grounds of claim and pray for asimple decree of
possession It is only n cases where the document
has been executed by the plaintiff himself that he
should pay tor cancellation of it before he can be
allowed to recover the property. A munor can
however claim the possession of the property alien-
Ao b bin Lot L e it aeling for
) an aliena-

The addition of the redundant reliefs mvolves the
tigant in needless expense and trouble as he has to
Pay more court-fee and serrous questions of limita-
atlon arise  Sometimes lawyers try to anticipate
the defence of the defendant and try to give reply
to it in the plaint. This should be avoided. Another
example of the redundant reliefs is the clamm for
severa] declarations where only one 1s necessary and
all the rest sumply follow from it.

General Relief :—0. 7. 1. 7, C. P. C. provides

that it is not necessary to ask for general and other
selief wh'-* * R o

t may
think jue asked
for. Th . i get

in addition to the main relef whicli he has prayed
frr TR e © " raddin his relief
reliefs which this

. to be entitled to™

But the court cannot give any relief which is not
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evidence was Jaid on right issucs and no party was
prejudiced by it. (Fazal Elaht V' Guddar Shuh
4.1 K. 1937 Lahore 1). Thus, o plantiff suing
{ar a‘larger relief can be granted a smaller rehef
if he is found entitled to it and lus suit cannot be
dismissed.  Simifarly, a plaintift sumg for the
possession can be granted a decrec for jomt
possession and a wife who asked for dissolution of
martiage but failed to prove adultary and proved
cruelty on the part of her husband was granted a
decree for judicial separation on the ground of

cruelty (Browne V. Broume 1936 Ouwil Weekly
Noting 918),

Costs : It is unnecessary to claim costsasa
definite relief because under scc. 33 {2} a Court 15
ound to pass an order about the costs of the
suit and it cannot deprive the successful plaintiff
r:lf gh costs except for special reasons to be recor-
ed,

. Future Interest s In all money suits the plain-
tiff should claim the future interest from the date
of the institution of the suit till the realization df
the amount in the suit, though under sec., 34
C.P. C the court has a discretion to allow it
at such rate as it considers proper even if interest
Isnot claimed. No court-fee is to Le paid on the
future intercst No separate suit shall he for the
future interest if it has not been claimed or allowed,

Fulure Mesne Profifs : In a suit for possession
and past mesne profits a claim for fufure mesne
Drofits. may also ‘be added. There is a difference
of opinions as to whether a subsequent suit for
Uture mesne profits is maintainable 1f the same is
"?c claimed m a suit for possession. The Madras

1h Court has held that even if the plainhff hos
Bot claimed future mesne profits the court can
anard them (1930 AMad. 160}.

&
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founded on the allegations in the plaint nor can &
court grant any relief by way of general relief which
would be nconsistent with the allegations made by
the plamtiff in hus plaint or the relief claimed by
tm  Thus, if a suit 1 based on a right of eas®
ment, the relief cannot be that of a_ suit based oF
ownership  Similarly, m a suit for injunction by 2
reverstoner against the Hindu widow to restrait e
from commtting the waste, and for appoinlmeni
of a recewer, the plaintiff cannot be granted 2
declaration of his reversionary rights, if be m?
failed to establish right to the reliefs claimed (Jank
V. Narayan swamy (A. I. R 1916 Prvy Council 17
But the Court hasa power to grant certain rebef’
by way of general relief if the relief to be gmnlt’-f}
15 based on the same cause of action as the €.
claimed Thus, ina snit on a pronote, the court
can pass a decree on original consideration where
all the facts showimng the onginal consideration are
stated n_the plamt though the relief is clame

only on the basis of the pronote. Smilarly, it 2
swit for rent, a decree for damages for use and 0cC
upation can be passed :

A court has always the power to grant 2
different relief from the one clarmed by the plai
tiff when the necessary facts are stated “;
the plaint and if such facts are establishe
they ~ entitle the plaintiff for the grant a
such a different relief because the court .Shouf 3
always be ready to do all it can, to do justice an
should give the right relief to which a Plai““ﬁ o
entitled, as for as possible. The test in the cases
in which the coutt is called upon to grant a different
relief from the one claimed by the plamfff is 0
sce that the defendant is not taken by surpnse an:
is not prejudiced if such a different relief is gr:m!ed:
Thus, 1n a case where the plaint was very badly
drafted and the relief sought was not cleary set out,
a proper relief was granted lecause the propet
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evidence was laid on right issues and no party was
prejudiced by it. (Fazal Elzhe V  Guddar Sheh
4. 1. 8. 1937 Lahore 1). Thus, a plaintdf sung
for a larger relief can be granted a smaller relief
i he is found entitled to 1t and his swit cannot be
disnussed.  Symilarly, a plantift suing for the
possession can be granted a decree for jomt
possession and a wife who asked for dissolution ot
marriage but failed to prove adultary and proved
cruelty on the part of her husband was granted a
decree for yudicial separation on the ground of
cruelty (Browne V. Broune 1936 Oudl Weekly
Noting 918),

Costs : 1t is unnecessary to claim cosisasa
definite relief because under sec. 35 12} a Court is
bound to pass an order about the costs of the
sut and jt cannot deprive the successful plaintiff
?ii gb costs except for special reasons to be recor-
edt.

Future Interest : In all money suits the plain-
bif should claim the future interest from the date
of the institution of the suit till the realization of
the amount in the suit, though under sec., 34

-P. € the conrt has a discretion to allow it
at such rate as it_considers proper even if intcrest
isnot claimed. No court-fee is to be paid on the
future interest. No separate snit shall lie for the
future interest if it has not been claimed or allowed.

Fueture Mesne Profifs : In a swit for possession
Past mesne profits a claim for future mesne
ts may also be added. There is a difference
of opinions as to whether a subsequent suit for
future mesne profits is maintajnable if the same is
ot claimed i a suit for possession.  The Madras
High Court has held that even if the plaintiff hos
not claimed future mesne profits the court can
award them (1930 Mad. 160}.

and
Profi
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CHAPTER IX
Written statement and set off

The written defence or the pleading of the defer:
dant 15 called the written statement. O. 8, 7. 1 TP
provides “that the defendant may, and 1f so T
quired by the Court, shall at or before the first A2y
of hearmz or within such time as the Court may
permit, present a written statement of his defence

The rule leaves 1t to the discretion of the defen-
dunt to filea written statement unless the court
particularly requires him to do so. The written
statement should be filed erther on or hefore the
first date of hearmg or withm such time as®
granted by the court for domg so According to
the provisions of O. 8, ¢ 9 C P. C, no pleading
subsequent to the written statement of a defendant
other than by way of defence toa set off shall b
presented except by the leave of the Court and upon
such terms as the Court thinks fit but the Court ma¥
at any time require a written statement of additronal
written statement from any of the parties and fixa
date and time of the presentation of the sﬂmei'
Such subsequent pleading of the plaintifi 15 called a*
5o the “written statement’ of the plaintiff. Where any
party from whom a written statement is 50 Teguire

fails to present the same wathin the time fixed BY
the court, the court may pronounce the judgment

agaimnst him or make such order in relation to
4 cib mn 3 thealen fok AR = 101 Gamas of the Hig

have held that this penalty can even be imposed 107
disobedience of orders made under O 8, r.1. P
Mogha in his celebrated work on Law of pleadings
favours the later view.

The written statement to be filed by the defer-
dant must confirm to all the general rules of plea-
dings and the rules which are applicable to @ writtent
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statement of the plaintiff which he is required to file
tnder 0, 8,r.9C. P, C

The first thing which should be done before
draftmg a written statement of defence 1s that the
Phint should be very carefully eaamined to sce that
it contains all the required particulars and that whole
of the imformation required by the defendant for ful-
!)’ understanding the claim azamnst him 15 contained
in the plaint.  If the plaint does not contamn the re-
quired particulars the defendant should apply to the
court for asking the plaintiff to give such particu-
Iars. If the plamtiff has referred to certain docu-
ments in the plaint, the defendant has a nght to
1nspect those and where the copies of the doctments
have been filed the defendant can ask the plaintiff
to produce the original documents before filing the
written statement. If the defendant finds that cer-
tain_allegations w the plaint are scandolous or em-

arrassing, he can apply to the court under O. 6, r.
18 10 call upon the plaintiff to strike out such
scandolous and embarrassing matter  After this the
defendant should make up his mind as to the line-
of defence he wants to take. If there are several
defendants, they may file a joint written statement
If the defence to the claim is the same but if ther
defences are different, they should file separate
Written statements,

The written statement should have the same
headlﬂg and title which the plaint has, but where
there are several plaintiffs or defendants the name
of the plaintiff no; 1 or_the defendantno, ! necd
ooly be mentioned 'and after him the words “and
others” should be written. The number of the suit
should also be mentioned after the name of court
Before starting the actual written statement it
should be mentioned as to onm whose behalf the
Written statement is being filed. Thus, if there are
Several defendants, the wrtten statcment of defen-
dant mo : 1 shall contain these words * Witten
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CHAPTER IX
‘Written statement and set off

The written defence or the pleading of the defen-
dant s called the written statement. 0. 8,1 1CPC
provides ““that the defendant may, and if so re
qured by the Court, shall at or before the first day
of hearng or within such time as the Court may
permit, present a written statement of his defence
The rule leaves 1t to the discretion of the defen
dant to filea written statement unless the court
particularly Tequires him to do so. The written
statement should be filed either on or hefore the
fist date of hearmg or within such time a5 B
granted by the court for domg so. According 10
the provisions of O. 8, r 9 C P. C, no pleading
subsequent to the writfen statement of a_defendent
other than by way of defence toa sct off shall be
presented except by the leave of the Court and upo®
such terms as the Court thinks fit but the COUT},““‘)I
at any time require a written statement or addition?
written statement from any of the pariies and fixa
date and time of the presentation of the Sﬂmel"
Such subsequent pleading of the plaintiff is called al-
so the “wntten statement’ of the plaintiff. Where 2n¥
party from wham a written statement is 50 reqUIr®
fails to present the same within the time_fixed by
the court, the court may pronounce the judgmert
against him or make such order in relation o
the suit as it thinks fit (O 8, r. 101, Some of the High
Courts have held that the penalty prescribed by Y
&, r. 10 can be imposed only in case of disobedienc®
of orders under O. 8, 1. 9 and the other High Courts
have held that this penalty can even be jmpose! for
disobedicnce of orders made under O. 8, r. 1. P &
Mogha in his celebrated work on Law of pleading®
favours the later view.

The written statement to be filed by the defen-

dant must confirm to all the gencral rules of pled*
dings and the rules which are applicable to a writte?
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statement of the plaintiff which he is required to file
under Q. 8, r.9C. P. C.
The first thing which should be done before
drafking a written statement of defence1s that the
Plaint should be very catefully examined to see that
it contains ali the required particulars and that whole
of the imformation required by the defendant for ful-
{y understandiny the claim azainst him 1s contamed
in the phaint, If the plaint does not contain the re-
qured particulars the defendant should apply to the
court Jor asking the plaintiff to give such particu-
lars. If the plaintiff has referred to certain docu-
ments in the pliint, the defendant has a right to
Inspect those and where the copies of the documents
ave been filed the defendant can ask the plaintifi
to produce the original documents before filing the
Wntten statement, If the defendant finds that cer-
tain allegations in the plaint are scandolous or em-
bamassing, he can apply to the court under O. 6, 1.
6 to call upon the plaintiff to stmke out sach
scandolous and embarrassing matter.  After thus the
defendant should make up his mind as to the lme-
o defence he wants to take. If there are several
Qefendants, they may file 2 joint written statement
¥ the defencs to the claim is the same but 1f their

de{cnces are different, they should file separate
Written statements.

The written statement should -have the same
beading and titie which the plaint has, but where
eTe

are several plaintiffs or defendants the name
of the plaintigy no ;1 or the delendant no; 1 need
only be mentioned "and After him the words “and
otters™ shoulg be written. The number of the suit
shold also bo mentioned after the name of court.
Before Starting the actual written statement it
should be mentioned as to on whose behalf the
Mitten statement is being filed. Thus, if there arc
Sveral defendants, the wettten statement of defen-
0 10 51 shall contain these words Written
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statenient on behalf of defendant no: 1%, After
this the words The defendant no: 1 above named
states as of follows “should be added The written
statement should be signed and verified but no relef
should be prayed in it except by way of set off in
which case the prayer for the judgment of the
amount claimed by the defendant should be made.

Forms of Defence

A defendant can in s written statement either
traverse the allegations m the plaint or he can
contess and avoid

By traversing the allegations in the plaint it
means the total and categorical denial of the fact
stated 1 the plaint The “confesston’” an
avoidance” 15 called a ‘special defence’ ato It
13 the form of defence where the defendant admits
T RE SO, B FAChA S s to des-

, own i th®
defendant

is entitled to take 15 called the ‘dialatory pleas’ which
merely delays the trial of the swit on merits € g
the defendant can pray that the suit be stayed under
sec. 10 C. P. C. or that the smt has not been
properly framed because there is a msjoinder of
parties and causes of action and that the case cannot
be decided untill these defects are removed. On the
other hand the pleas which go to the very root of
the case are called ‘pre-emptory pleas’ or ‘pleas 1t
bar >, These should be taken at the earliest oppor-
tunity either in the written statement or by a seper-
ate application.

The defendant must take'all the possible defences
in his written,statement and he can even give 2
ground of defence which has arisen to him after the
nstutition of the the suit,

1le is entitled to take any or more of the forms

of defences given above cither together or in  the
alternative. He can in certain cases even plead
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inconsistant defences where they are not based on
facts contradicting cach other. Where the defendant
intends, to take several pleas of defence in his
written statment they should be separately stated
hike -

{I) Denials and admission;
(2) Dilatory pleas;
. (3) Objections in point of law;
(4) Confession and avoidance or special defences;
(5) Set off.
EF 1. Denials and Admissions :—

The defendant in his written statament should
cither admit or deny the facts alleged 1n the plaint
or where he has knowledge he may refuse to admit
them. According to the provisionsof O. 81, 5 the
defendant must specifically deal with each alleg-
ation of the fact which he does not admit and it 15
not sufficient to plead a general denial of the grounds
alleged by the plaintiff. The defendant should only
deny the facts stated in'the plint and nothing
shotld be denjed which is not expressly alleged
in the plaint even if the defendant thinks it might
bein plaintifl’s mind’ or that the plaintiff really
meant to altege it.

The following rules must be remembered when
traversing the opponent’s pleadings :—
(2} Denlals must be speclfic -~
The defendant should take up every allegation,
he wants to deny separately and should catagorically
deny those in his written statement. The denial
should be bold and clear and not half hearted. It
is also not proper to say that the defendant does
ot admit a particular para or a particular allegation
in a certain para as alleged. Tt is also not correct
to state that a:certamn portion of a para is admitted
awah ¢he rest is denied. ‘The proper thing is that the

3
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allegations which are denied should be specified
The facts which are not essential to the causeo
action but are alleged only as a_matters of induce:
ment, or introductions or as explanations of essential
fcts, should be denied with reference to the paragr:
aplis.  But this form of demal should be avorded m
the case of essential facts except when they are very
engthy. Whena jont written statement is filed
on behalf of several defendants it should state that
each defendant demes the allezations. The plet
that the defendants did not exccute the pronote 1
not spectfic.

Denlal of a compound allegatfon : — I?
certain cases the plaint contains comPO“"d
allegation  consisting of  several and dxstmcf
facts, If it is intended to deny cach of such facts
the defendant should break up the allezations into
separate parts and should deny cach of them separ
ately, A single denial of the whole of allegation will
not be specific.

Thus, where it is alleged by the plaintiff that the
defendant enticed away the plamhiffs wife and
the defendants want to deny at, it is not sufficient
to say that he never entiled away the plau}tgﬂs
wife Decause it will only mean a denial of enticing
away and not the facts that the woman was plaint-
iffs wife  In such a case the defendant should separ;
ately state that : — (1) the defendant never enticed
away the said woman and (11) the said woman 13 not
plaintiffs wife. Simtlarly, where the plaintiff alleges
that the defendant took possession of the plamhffi
house and the defendant wants to deny both the
allegations, he should do so by stating that (1) the
defendant never took possession of the house and
(i) the house does not belong to the plaintiff.

Consequences of 3 denial not specifie: O. 8 r. 5 C‘I_’,C
provides that “every allegation of fact m the plaint,
if not denied specifically or by implication, or stated
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to be not admitted in the pleading of the defendant,
shall be taken to be admitted”” The defendant
must specifically deny the facts he does not want to
admit because 1t he does not do so_he runs the risk
of being taken to have admitted it. As the plaintifi
does not have to, prove the facts which the defendant
has admitted, it 1s also sometimes not necessary l‘qr
+he plaintiff to prove certain facts for \v{xxcl\ there is
no specific denral or denial by implication by the
defendant. A general denial cannot mean a denial
by implication but the rule allows the traversal of an
allegation in the plaint by saying ‘‘not admitted”.
By necessary implication it is meant that the denial
of one fact necessarily follows from the denail of the
other fact and there is no denial by necessary impli-
catton of a fact that the allegation nceds no reply
(1923 Lahore 409). The pleas that “the defendant
puts the plaintiff to the strict proof of a certain
allegation’” or “he has no knowledge’ or “not
known'* or “the allegations neceds no reply” are not
sufficient denials and allegations so denied shall be
deemned to have been admitted (1925 Mad. 950,
1934, Rang. 278).

The rule of constructive admissions does not ap-
ply to a person under any disabilty such as minors
or a person of unsound mind. The constructive admis-
sion cannot be used against a defendant in any sub-
sequent htigation and it is only for the purpose of
a particular case. Whether it apples to the cases
where the defendant does not appear or files a
written statement is a very controversal point.
Some High Courts have held that it has no applica-
tion to the exparle cases while the others have
held otherwise.

.. The court has a discretion to require the plain-
1iff to prove the facts which will be deemed to have
been admitted under O. 8, r, 5, C.P.C otherwise than
by such adrssions.

€& (b) Denfals must not be evasive : O. 81, 4 C.P.C
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provides that “where a defendant denies an alleza
tion of fact m the plant, he must not do 50
evasively, but answer the pomnt of substance.” Thus,
if itas alleged that he received a certain sum ©
money, 1t shall not be sufficient to deny that here:
cerved that sum or any part thereof; or else, set out
how much he recewved And if an allegation 3
made which divers—circamstances, 1t shall not be
sufficient td' deny 1t along with those circumstances
Thus, where several circumstances are set out in the
plamt as constituting the details of certain trans-
actions, the defendant, nstead of denymg the
several circumstances specifically, denies them as?
whole using almost the language of the allegations,
the denial 1s evasive withm the meaning of the
rule  Where the plamtiff alleges that the defend-
ant borrowed a sum of Rs. 500/~ from the plaintiff,
1t 15 not sufficient to say that the defendant did not
borrow Rs. 500/- from the plaintiff but it should be
stated that the defendant never borrowed Rs. 500/
or any part thereof from the plaintiff. Sumilarly,
where the plaintuff sues for dissolution of partnership
on the allegation that the defendant agreed to enter
i ot - - ~ertain busi-
the entering
terms wert
not defimtely agreed upon as alleged, the demal 3
evasive (1929 Sindh 7) because the plea that states
*As alleged” is evasive  The proper course in such
a case would be to add the words ‘hke’ or ‘all’ et
In England the defective and ambgious denial B
called the “Negative Pregnant™,

There is some difference in the meaning of the words
‘Denied’ and ‘Not admitted’. Where a fact is \uth:
in the defendant’s knowledge it should be cl'earl.‘.
admitted or denied, but where it is not within his
personal knowledge he should state ot admitted
These are certain exceptions to the general rule that
a fact must estiier be admitted or denied. Thus, !
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i ises in his plai tain matters of
the plaintiff raises in his plaint cer
law u% inferences from law, the defendant vneedf n;:t
deny them, becavse 0. 8, 1.3 applies only to facts.
The defendant may however take an ohyection in
point of law if he does not admit such an allega-
Gon, The defendent may abo not plead to claim
of amount of damages. It is not necessary to deny
the relief claimed,

2. Dilatory pleas @ ’

The dilatosy pleas in a suit can either be taken
m the written statement or by a seperate applica-
tran, They should he taken at the earliest opport-
unity and should be decided by the court before pro-
ceeding 1n the case on merits. Such pleas should
be definite and should not be vagie and should be
supported by the facts where-ever necessary. Thus,
s an objection is taken that the suit is bad for non-
jomder of parties, the defendant should state as 1o

who is the person who should have been a plaintiff
in the suit, Similar]

y, where the defendant pleads
that the suit 1e akilen - - = .
C. he must

smf whict R
of dlattoy pias dte i~

@ that the suit 55 bad for misjoinder of
parties,

'(\(ﬁ) that the proper court-fec has not been
pak

{iif} that the defendant is a minor and has
been sued without a guardian,

{iv) that a certain person who is 2 necessary
party to the suit has not been impleaded.

3. Objections In poinf of law,

These are objections which should raise 2 point
of substance and Yhey are taken to a legal inference
dmv.x'n‘hy the Plaintifl in his own favour, while
admitting and accepting as proved for the sake of
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arguments the facts from which the plaintiff draws
such an inference. The plea of objections in pomt
of law is quite a different thing from the denial be-
cause in the later case the defendant dentes the
correctness of the facts, Tt is also a different thing
from the special defence where the defendant while
admitting the correctness of the facts alleged by the
plaintiff seeks to destroy the same by alleging some
facts of s own in the affirmative. It 13 a case
where the defendant admits, for the sake of argu-
ments, as praved the facts alleged in the plant and
bases his objections on these suppositions  Thus,
where a suit is brought by a lady claiming the pro-
perty as the sister of the deceased the defendant
may deny the factum of the plaintiff being the
sister of “the deceased and may also contend that
under the personal law, appliable to the parties the
sister does not succeed to her brother, Simiarly,
the defendant can allege that the plaint does 1ot
disclose any cause of action or that the damages are
too remote.

The objections in point of law should be framed
m a defimte language. They are usually de4c1.d5d at
the time of the tral but under the provisions of
O 14, r. 2. the court may decide such legal issues a3
greliminaxy issues 1f the case or any part of it can

e disposed off on the decision of such issue or issues

4. Speciai Defence -

A plea of special defence which is also called @
plea of “confession and avordence” has altogether &
different  meaning  from ‘traversing’s
the later case the defendant merely denies the alle-
gations made in the plaint and the plaintiff has u‘c"
b4 Pt e pal e

fant
the

plamt but secks to destroy their “effect” by pleading

something in the affirmative. In this case the buf-
den of proof lies on the defendant whereas 1 the
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case of mere traverse the burden of proof lies on the
Plaintifl. The plea of special defence must be spect-
fically pleaded in the written statement accordng to
the provisions of O. 8, r. 2 which provides “the de-
fendant must raise by his pleading all matters which
shuw the suit not to be maintamnable, or that the
transaction is either void or voidable in point of law,
and all such grounds of defence as, if not raised,
would be likely to take the opposite party by
strprise, or would raise tssues of fact not arising out
of the plaint, as, for instance, fraud, limitation,
Telease, payment, performance, or facts showing
Wezality”,” Thus, if the plea of a special defence 15
"not taken up in the written statement, the defend-
2t will not be allowed to take it up at the trial
of the surt, There are however certain pleas which
though not taken in the written statement can be
talsed at the time of the trial, Such are the cases
Where the suit according to the plaintiffs own show-
g is barred by time or where the plaintiff is not
aken by surprise,

}t is not necessary for the defendant to first
admit the facts the effect of which he wants to dest-
£oy by alleging some afirmative plea and he can
““"?}'5 raise both the pleas of traverse and con-
fession and_avoidence. WWhere he takes both the
Pleas he should mot mix them and he should not
merely traverse a plea where he shoutd have taken
f\'_plea of speeial defence also, because O. 6, r 8 pro-
Vides that where a contract is alleged in any plead-
g a bare denial of the same by the opposite party
shan ke 0 LT S fact of the
¢ *ters of fact

not as a
! . ' w of such
: . ecase ofa
.lt ]' t1e defend-
At should pot put fea of the special
defence?, . 00 P UR AP P
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The defendant should not set wp a case in
affirmitive when the case set up by the plaintiff &5
very difficult of proof and the chances are that the
plamtiff will not be able to substantiate it. But
where the defendant sees that by adding his own
version he will be able to show clearly what the rcal
point mn dispute is, he should do so, but frivilous
and untenable pleas should never be raised.

Different forms of special defences

(i) Limutation : The defendant should take
up the plea of limitation in the written statement
because this plea is complete defence to the ctaim.
If the plea of linutation is not taken in the wrtten
statement it may nat be allowed tobe takenup at
the time of the arguments unless the plea is such
that it can be substantiated without amy evidence
and 1tis apparent on the face of the plaint itself
The plea of Jimitation is not allowed to be taken
up for the first time in appeal. The defendant
should state under which article of Limitation Act
the whele suit or any part of it is barred by
time.

(i) Jurisdiction : Strictly speaking this plea
15 a dilatory plea because the plaint has to be
seturned for preseatation to a proper court if the
objection of of the defendant about the jurisdiction
is ‘accepted by the court. The defendant can tﬂ}fe
an objection to the jurisdichion of a coust in oS-
pect of its territorial or pecuniary lunuts, or in res-
pect of a subject matter of the suit No o_bjgct}on
wn respect of the pecuniary or territorial jurisdiction
of a court can be cntertained in the appealil the
same has nat been taken up in the written state-
ment. But if the objection 1sto the inherent ju-
risdiction of the court, 1t can be taken up at any
time. The objection to the jurisdiction should be
gupparted by the facts and a vague and genefal
plea is not sufficient.
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Accord and Satisfaction : 1f the defen-
dant gives something, does something for
plaintiff, which the later accepts under a
mutual agreement as a discharge of the
claim, the plea is called the plea of *accord
and satisfaction’. Lhe agreement is the
‘accord’ and the thing gwven or the act
done is the ‘satisfaction). Mete accord
is no defence.

Pgyment: In pleading payment the
mode and time of the payment should
be specified in the Jwritten statement.
There is no necessity of alleging the pay-
ment for which the plaintiff has himself
given the credit.

Estsppel; If the defendant' wants to
take a plea of estoppel, he must set up
such plea specially by making necessary
averments about the particular act,
omission, conduct or deed which he alleges
to constitute an estoppel.

Res-judicata ¢ The plea of res fudicata
should be specifically pleaded. If it is
not raised in the written statement it will
be deemed to have been waived. The
particulars of a previcus judgment, the
subject-matter and parties te the previous
suit should be clearely given. ¢

(Wit} Acguiescence : Acquiescence which will

depnive a party of his legal righ must
amount to a fraud,

{viid) Hlegality : 1t is not enough to plead that

& particular contract is void but the
iacts.renden’ng it void must be pleaded.
But if the illegality of 2 contract follows
from the facts alleged in the plaint itself,
they need not be repeated in the written
statement.
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(1%} Justification : The plea of justification
1s usually pleaded in the case of a hbel
or malicious prosecution This plea should
be raised only where there is 2 strong hope
of establishing it. The defendant should
give full particulars of justificatron. The
plea must be a justification of the exact
charge .

(x) Latches s The delay or latches in filling 3
swit 15 no defence, however long it may
be, unless 1t amounts to waiver, abandon-
ment or acquiescence.

8 5 SET OFF ;

Set off means the reciprocal acquittal of debts
between two persons It isa plea in defence pute
and simple and means a claim which by adjustment
would exther wipe off or reduce the plaintiff’s claim
for money as made 1n the suit,

Where in a suit for the recovery of money the
defendant claims to set~off, as against the plantifi’s
demand, any ascerfained sum of money legally re-
coverable by the defendant from the plantyf, nof
exceeding the pecuniary jurisdiction of the Court, and
both the parties fill the same character as they fillin
the plaintiff’s suit, the defendant may, at the first
hearing of the suit, but not afterwargs unless permit-
ted by the Court, present a written statement
contaming the particulars of the debt sought to be
sct off, (0. 8, 1. 6).

The essentials of a legal set-off may be analysed
as under :

(1) The suit must be one for the recovery of
money,

2y The defendant must claim to set off against
the plaintiff’s claim— s
(1) an ascertained sum of money,
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(i7) the sum must be legally recoverable from
the plaintiff i. e, it must not be barred by
the law of limitation. It must be recover-
able by the defendant or by all the defen-
dants if there are more than one from the
plaintiff or all the plawmtifls il there are
more than one',

(#i7) the sum must not exceed the pecuniary
limts of the jurisdiction of the Courtin
which the suit 15 brought;

(sv) both the parties must fill the same character
in the suit anad in the set-off.

Effect of set-ofl. The claim by way of set-off in
the written statement shall have the effect sante as a
plaint in a cross=suit so as to enable the Court to
pronounce a final judgment in respect both of the
original claim and of the set-off. It is chargeable
with coort-fees and  the plaintiff may give his
written statement by way of defence to the
defendant’s  claim  The defendant will get
a decréde for his sum though the plaintiff's
original claim is  withdrawn or held not
proved. Where both cross claims are proved a
decree is made for the balance in favour of the
plaintiff or the defendant as the case may be.

, & Equitable Set-oft. The right to set-off dealt with
by this rule (0. 8, 1. 6} is known as legal set-off, In
certain cases, however, the defendant may be allowed
a set~off even in respect of an unascertained sum
which sounds in damages. There are cases where the
cross demands arise ont of the same transaction, or
some reldtion or are so comected in their nature and
circumstances that they can be looked tponas part
of one transaction. In such cases the Courts of
Equity in England have allowed a plea of set-off
even though the amount may be  unascertained, on

. the ground that it would be inequitable that the
plaintiff should recover and the defendant driven to
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a cross-suit This set-off is known as_equitable set-off
and such a right 15 recognised in Indian Courtsas
well, not under the provisions of the present e
which is limited to a legal set-off, but in exercise of
the general right of defendant to plead a set-off
whether it is fegal or equitable. The provisions of
the Code regulate procedure only and do mot take
away from the parties any right to set-off which they
would have had independently of its provisions. [
20, r 19 (3} does recogmse such a night.

It is essential for a valid claim to an equ
set-off that the cross-demands should have arise
of the same transaction. A plea of equitable se
will not be available where it relates to a different
transaction.

Tilus, Where a washerman who lost some
articles given to him for washing, sued his employer
for wages, it was held that the latter could eqmtably’
set-off the price of the articles so lost.
€7 Legal set-off and equitable set-off dis.tingllisbed'
(I} In a legal set-off, the amount claimed {n“él
be an ascertamed sum of money; in an equita be
set-off even an unascertained sum of money can b¢
claimed. , .

(2) Legal set-off can be claimed asof nghf(;f
the conditions laid down 1n 0 8,r. & are (ull'{[let
Equitable set-off cannot be claimed as of {lgh -
Whether to allow it or not depends upon the discte:
tion of the Court,

(3) The sum which can be claimed by legal set-
off nced not be due from the same transaction ¢
which the Plaintiﬂ's claim relates. Equitable set-®
cannot claim such a wide field.’

(3) An equitable set-off may be claimed i‘ni‘;
allowed in respect of a barred debt when there
fiduciary relationship and mutual accountability
between the parties but a legal set-off cannot

itable
n out
t-off

(0. Y. 19501 allowed unless the amount claimed is legally recover
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able (i. e., not barred) at the institution of suit.

(5) A party is not bound to claim a legal set-
off, but may bring a separate suit for the recovery
of money claimed by him. Equitable set-off shonld
always be pleaded m the first suit.

£Z°5et oft and Counter-clalm distingnished. (I} Set-
off must bz for an ascertained sum or 1t must atise
out of the same transaction as the plaintiff’s claim;
a aounter claim, however, need not arise out of the
same transaction.

{2) Set-off is a ground of defence and it should
be pleaded in the wntten statement ; counter claim
does not afford any defence; it is a weapon of offence
which enables a’ defendant to enforce his claim
agamst the plamtiff as effectively as in an mdepen-
dent action Set-off can be used as a shield and not
as a sword.

(3) To defeat the claim of set-off on the ground
of limitation the plamtiff must show that 1t was
time barred at the time when the plaintiff com-
menced his action. In the case of counter-claini he
must show that it was time-barred when it was
pleaded.

CHAPTER X x

}

APPEALS AND CROSS OBJECTIONS

Memorandum of Appeal :— Eeves appeal
has to be filed by a memorandum of gpca{t‘ A
memorandum of appeal consists of the (i) formal
part and (i) the material part

Formal Part : The formal part of the memor-
andum of appeal consists of (a) Heading and
title. (b) An introductory statement of the appellant,
giving particulars of the decree and otder ngaimi
\v}nchl the appeal is directed. (c) Valuation of the
appeal.

WWrite a
short nole
on counter=
claim
{Poona,

U. 1951}
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Heading and Title : —The headiny and title of
the memorandum of appeal contams the name of
the court in which the appeal is filed. The next
thing to follow is the parties to the appeal Itis
always better to write as to what character did a
particular party fill in the lower court, after the
narge of the party.

Introductory statement:— The introductory
statment which follows the names ot the partits
should be as follows :— -

Appeal against the order dated...........of Shri
..Sub Judge, 1st Class, Delhi, in suit No
. ...0f 1957 dismissing the sult of the phintll-
appellant

Value :— The memorandum of appeal *should
contain a statement of the value of the appeal for
the purposes of court-fees and jurisdiction and the
amount of court fee paid on it.

Material Part: Th-- *+ *
of appeal consists of
are the grounds on v
is attacked. The appellant cannot be heard on a
point not included in the grounds of appeal but it
15 the discretion of the court to allow him to urge
such a point which he has failed to take (Hazura
Sing. Vs. Kishan Singh 1933 Lahore 447) The
appellant is entitled to make a ground of attack in
the mistakes committed by the lower court I
weighing the evidence or anfy mistaken view about
the law or misapplication of law to the facts of
the case or any material irregulanty committed
in the trial of the case (S. 100 C P. C.).

The mistake committed by the court should
be material and the finding of the lower court on
the question of a fact or law which is very material
to the decision arrived at by the court, should
not be made a ground of appeal. The objections
taken must be such as arising from the pleading
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and evidence in the lower court as a general rule.
The appeliant is not entitled to set up 2 new case
in the appeal nor is he entitled to put up a case
inconsistant with that set up by him in the lower
court. There are however certain exceptions to
this general rule and it has been held that an
objection based upon a point of law can be raised
for the first tume in appeal prowvided it can be
decided on facts before the court. Similatly an
objection on the scoce of a defect fatal to the suit
may be taken up for the first time 1n the appeal. An
objection to the maintainablity of the smt can
also be urged in the appeal though not taken in
the lower court. In short the objections which
go to the very root of the case may be entertiined
at any stage.

An appellant is not entitled to raise a new
point in the second appeal because 2 party is not
allowed to raise a new issue in the second appeal.
There are huwever cerfain questions of law which
the appellant is entitled to raise for the first, time
in the second app2al but such questions of
law which require investigation into facts can not
be raised in  second  appeal.  An  objection
to the inherent juusdiction of the court and a plea
of limitation which can be determined on the
pleadings only, can be rased for the first time in
the second appeal.

Rules for drafting grounds of appeal :— (i} They™
shouid be stated distinctly and specifically.
(ii) They should be written concisely.

(it} They should be written, under distinct
heads. .

(iv) They should be without any arguments
and narrative.

(¥) They should be numbered consectively.
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Rellef: The appellant should mention in his
memorandum of appeal the relief sought by him m
the appeal though strictly speaking it is not very
necessary and its asbence is not very fatal to the
appeal. ~ The relief claimed should be for the rever-
sal of the order aud decree passed by the lower court
agamst him or for any other 1elief which he sechs
from the appellate court.

According to the provisions of 0. 41 1, 1 (1) the
memo of appeal may be signed either by the appell-
ant hunself or by bis pleader. The verification of
the memo is not necessary.

Who may appeal : A party who is adversely
affected by the decree can only appeal and no person
other than a party to the suit has a right to
appeal. Vhere there are more plaintiffs or more
defendants than one in a suit and the decree appeal-
ed from proceeds on any ground commen to all the
plaintiffs or the defendants, any one of the plaintiffs
or the defendants may appeal from the whole decree.
(0.4 1. 4)

Who may be made respondents : The appellant
must make respondents to the appeal all those per-
sons who would be' effected by the success of his
appeal. Where a decree has been passed jointly in
favour of several plaintiffs the defendant must add
all the plaintiffs in his appeal (1928 Lahore 947).

€= Cross Objectlons : O. 41, r. 22 provides that any
respondent, though he may not have appealed from
any part of the decree,” may not only support the
decree on any of the grounds™ decided against him
in the court below, but take any cross objection t0
the decree which he could have taken by way O
appeal provided he has filed such objections in the
appellate court within one month from the date ©

Pa1. U, 1950  service of notice upon him. Such cross objections sha

Ray U. 1950] b jn the memorandum of appeal. The hzading

and title

of the cross objections must be the same as” that of
the appeal.  The cross objections should be prefaced
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with the following words ‘‘whereas shree...... has
filed an appeal from the decree of Shri...Sub-Judge
Farst Class, Delhr. The respondant hereby files
cross objections to the appeal and sets forth the
following grounds.” After this the grounds of the
crass ohyections should be given keeping in view the
rules which apply to the memorandum of appeal.

A cross objection should be valued as an appeal
and the court fee should be paid accordingly.

CHAPTER XI
APPLICATIONS AND AFFIDAVITS
Applications,
In drafting the applications one should take tha
same care as in Afom T T 1 :

"\ sevvanvus ot faw under which the
application has to be filed: If the rule prescribes
the mentioning of the particulars to be mentioned in
the application, all the particulars should be
given,

The grounds on which the application is based
should be started in the words of the rule and law
under which the application is made. The applica~
tion should alse contain a prayer clause and the
prayer should as far as practicable be in the words of
the statute or rule  The application consists of these
patts. (1) Heading and title (2) Body of the appli-
cation and (3) Prayer.

(1) Heading and Title: The heading and title of
the application should be the same as that of the
plaint. It should have the name of the court at the
top and then the name of the applicant and the
opposite party.
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affidavit should be correctly and fully described.

(5) Where the declarant speaks on personal
knowledge he must state that he is swearing to
this thing,

(6) Affidavits should be confined to the facts
within the personal knowledge of the declarant.

The affidavit should end with the verification
and person giving the affsdavit should state on oath
that the facts alleged in the afiidavit are within
Ius persofidl knowledge.asfd, that. he has congeal, 1

ide.s N R
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[
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pleading olixght to be drafted. Before drafting a
plaint or a written statement it is necessary that
all the rules discussed ift the preceding chapters
should be kept in view. One very important factor
in filing a suit is the court in which the suit lies.
The value of the suit for the purposes of jurisdiction
has to be determined according to the provisions
of the Suits Valuation Act. The suit should be
instituted in the court of the lowest jurisdiction but
certain limitations have been placed over the juris-
diction of various courts by virtue of which certain
courts cannot take cognizance over certain matters.
In Punjab the division of the Courts has been made
in_ such a way that particular court can try the
suits having' a_ particular value for the purposes of
jurisdiction. " Thus a sub-judge IVth Class can try
suits involvig an amount upto Rs. 1000/-only and
the Sub Judges of the ITI ant X class can try svits
involving a sum upto Rs, 2000/ only and Rs. 50007~
only respectively. A Sub-Judge of st class how-
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ever can try any suit subject to the limitations
placed on his powers by certain enactments whick
provide that the suits arising under that Act wil
be triable by some higher courts such as the Dis-
trict Judge or the High Court Thus the matr-
monial suits are triable only by the District Judge
and the suits arising out of the Indian Compantes Act
are to be tried either by the High Court or the
District Judge though according to their value for
the purposes of jurisdiction a Sub-Judge has the
power to take the cognizence of the Suit. Accprdmg,
to the Provincial Small Causes Courts Act. ‘simple
money suits mvolving an amount upto Rs. 500/
can only be tried by a Court of Small Causes (n
Delhi however the stmple money suits involving 3
sum upto Rs. 1000/~ are triable only by a Court of
Small Canses) and no other court can try such suits
But it should be kept in mind very clearly that only
simple money suits are triable by the Court of Small
Causes and the Small Causes Courts Act has placed
restrictions on the jurisdiction of such Court about
the other suits. A Court of Small Causes has there:
fore no jurisdiction oVer the suits for injunction,
datnages, accounts, specific performance etc, ¢+
though according to their value they fall undcf
its jurisdiction. The examples of simple money suits
are suits on pronotes, bonds, hundies etc, etc.,
There are certain technicalities of law \\‘.}“Ch
one must observe in drafting plaint or writteh
statement, Therc are certain paras which must
be introduced in the plaint according tolaw such
as the facts showing the cause of action aﬂfi t,hi
facts that the court has pecuniary and territorid
jurisdiction over the matter. Similarly in the
verification one must show as to which paras ar
based on personal knowledge and which paras on.th?
information. A technical defect in the pleadings
does not make much iffernce to the rights of the
parties but sometimes one has to incur 37
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expeninditure in the form of costs etc., in order to
remove the technical defect.

No. 1. Suit on a ssimple nonoy bond.
IN THE COURT OF THE SENIOR SUB JUDGE AT
DELHI

A sfo B resident of 20/54 Shaktmagar
Subzi Mandi, Delhi...... v Plaintiff
Versus.

C sfo D resident of 2 Fiaz Bazar, Delhi.
- Defendant

. Suit for the recovery of Rs. 1120/~ being the

principal and interest due on a bond.

The plaintiff above-named submits as under :—

1. That on April 4, 1955 the defendant bor-
Towed from the plaintiff the sum of Rs. 1000/- and
agreed to repay the same with interest at the
rate of 12 per cent pcr annum with in six months
and executed a bond for the same which is submitted
herewith as Exhibit ‘A’

2. The defendant has not paid any portion of
the amount lent to the plaintiff inspite of the expiry
of the time for jts repayment,

3. That now sum of Rs. 1120/- as detailed
below is due from the defendant to the plaintiff
which he has failed to pay inspite of many demands
by the plaintiff in this behalf, The plaintiff has also
served the defendant with a registered notice of de-
mand, the copy of the notice and postal receipts are
attached herewith.

Delails of the amount due.

(i) Principal......... Rs. 1000/~
(1) Interest from 4. 4. 1955 to 3. 4. 1956 at 12%

P.A.....Rs, 120
Total . . «eoneRs. 1120/

4. That the cause of action accrued in favour
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of the plaintiff against the defendant at Delhi on
4-4-1955 the day on which the bond was executed:

5. That the bond was exccuted at Delhi, the
defendant resides and  personally works for g3l
at Delhi. This Hon'ble Court has thercfore the junts
diction to take cognizance of the suit.
. .6 That the value of the suit for purposss "f
jurisdiction and court-fec is Rs. 1120/~ and a court
{ce of Rs. 131. annes 4 is affixed on the plaint.

The plaintiff therefore prays :—

. () That a decree for Rs. 1120- be granted 9

him against the defendant.

(1) Costs of the suit be awarded against the
defendant.

(iii) Future interest from"the date of the ins'“"i
tion of the suit till the realization of the decret?

amount be allowed. il
Sd/- A.... Plaintif
Through Shri C. B. Lall
N Advocate.

Verification. .

1, the above named plaintiff do hereby solemnly
affirm that the facts stated above in paras 1 fo 3 “‘g
true to my knowledge and paras 4 to 6 are believe
be true on information ieceived

Verified on 5-4-1956 at Delhi. ,
Sdj-A... Plaintiff
No 2. Suzt on an nstalment bond
IN THE COURT OF SENIOR SUB JUDGE
AMRITSAR
AB S/o CD, shoes merchant, Hall Bazar )
Amritsar . .. ..Plaint1ff

EF Sfo GH, Accountant, Ganesh Flour Mills
Amritsar . ...Defendant
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. Suit for the rccovery of Rs 80 due on an
instalment bond.

The plaintilf sulmits as undert —

L That on January 2, 1955, the defendant in
consideration of a loan obtained by him {rom the
plaintff, exccuted an instalment bond for Rs 1200,
agresing to pay the saxd amount by instatments
o[ Rs 200 each on the first day of every month,
: begining from February, 1935,
{ .2 That the defendant further agreed by the
i sid bond that in case default was made inthe
, payment of any onc instalment, The iwhole
! amount then remaining due shall at once become
y, Dayable,
{ 3. That the defendant paid the first nstalment
. on the date but not the second instalment which
; he offared to pay after 10 days of its due date,
L e, on Fabruary 11, 1936. The plantilf, however,
i accepted the payment and  verbally agreed  to
' ‘g&“;lc the benefit of the acceleration clause in the
ond,

'

i 4. That the defendant has not paid any of
lthe rennaining instalments and the plamtiff claims
) the whole amount remaining due under the default
4% clwse by reason of default in payment of the
!
b
)

.

third instalment.

5. That the cause of action accrued to the plain-
tul against the defendant at Amritsar within the
jurisdiction of this ' Hon'ble Court on Znd
January 1935 the date on which the bond was
executed and again on'such dates on which the
default in payment was committed.

) 6. That the resi of the defendant and
the accrual of cause of action being at Amritsar

d gm: Hon'ble Court has got jurisdiction to try the
¥ . suit,

4 7. That the value of *the subject matter of
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the suit for the purposes of court-fees and jurisdic
tion is Rs 800/- and the court-fees of Rs 91-4anna
has been affixed on the plaint.

That the plaintiff claims a decree for Rs 80
with interest frem the date of suit to that of paymen
at such rate as the court deems reasonable

Sd/B.R......... Plaintiff
thorugh Shree K., N, Kataria
Advacate
Verification: .

1, the above named plaintiff do here by solemnly
affirm that paras 1 to 4 are true and correct 10
my knowledge and the remaming paras are correct
to my belief,

Verified at Amritsar; this 16th day of June 1956,
SdfA B plamtff

No 3. Suit on the basis of a chegue.

IN THE COURT OF JUDGE SMALL CAUSES DELHI
AB sjo C D resident of 110328] Jaipuria Buildings,
Subzi Mandi, Delhi ... Plaintif

Versus

EF sjoX Y resident of 55/550 Rehgarh Furd
Karol Bagh New Delhi. .ot Defend:lr.lt

Suit for the recovery of Rs. 560/- on the basis
of Cheque No. 11215 dt, 1. 10. 1955.

The above named plaintiff states as under : =

1. That the plaintiff is the holder of a_cheque
No 11215 for Rs 500 dt. 1. 10, 1955 drawn by shree
K.L. sfo T.R. of 11 Nai Sarak Delhi ont lf'lf
Central Bank Ltd., Connaught Place New Deltt
payable to Shri J. D. of Bharat Fruit Co, S“bs'
Mandi Delhi or order and endorsed by the said J. D-
in favour of the plaintiff.
2. That the phintiff duly presented the sai
Cheque On 25 11. 1955 at the said Bank for pay
ment but was dishonoured. )
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3. That on 18. 12, 1955 the plaintiff served
legal notice on the defendant of the said dishonour,
but the defendant has not paid the amount of the
said cheque to the plaintifl,

4, That the cause of action arose to the
plaintiff on 25, 11. 1955 and 18. 12. 1955 (date of
dishonour, and of the notice).

5. That the defendant resides and personally
works for gain at Delbi and hence this Hon'ble
Court has jurisdiction over the suit,

G. That the value of the suit for purposes of court-
fees and jurisdiction is Rs. 500 and the required
court-fees }ms been paid.

The plaintiff claims a decree for Rs. 500 the amount
of the said cheque and interest thereon at 69,
P, A, from 25. 11, 1955 tvo i6. 1. 1956. It isalso
prayed that future interest on the said amount at the
aforesaid rate from the date of the suit until
realisation may also be awarded.

Sd /AB—Plaintif{

Through S. C. Dhanda, Pleader.

Verification:—1 the above named plaintiff do here-
by solemnly affirm that the facts stated above in paras
1 to 3’ are true to my knowledge and belief and
paras 4 to 6 are belived to be true on information
received.

Verifted at Delhi this day......
SAd/AB... Plaintiff

- No. 4. Suit on pronole and in the aliernative on
original Consideratton.

(For name of the Conrt etc., see plaint No. 1,)
Suit for the recovery of Rs. 2240/ on lhe basis

of a pronote or in the aliernative on original consi-
deration. '

The plaintiff states as folloss 1
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1. That on July 26th 1956, the defendant
borrowed Rs 2,000 from the plaintiff and agreed to
pay it on demand with interest at 1% P. M.

2. That as a security for the aforesaid loan
the defendant cxecuted the pronote herewith
attached as exhibit ‘A’ on the aforesaid date payable
to plaintiff on demand.

3. That Rs. 2240/- are now due from the
defendant on account of principal and interest
calculated up to date.

4. That the defendant has failed to pay the
amount due on pronote and the interest thereof
inspite of many demands by the plaintiff. The
defendant was also served with a legal notice of
demand,

5. That the cause of action arose to the plain-
tiff against the daferidant on 26 7-1956 when the
pronote in suit was executed.

6. That the pronote was executed at Dethi 2nd
the defendant resides and personally works for gain
at Delhi, hence this Hon'ble Court has jurisdiction
to try the smt.

7. That the value of the suit for purposes of
court-fees and jurisdiction is Rs, 2240/.. and the
required court-fees has been paid. .

The plaintiff claims : —

(i) Rs. 2240f- on the basis of the pronate

and interest,

(i) Alternatively the same amount as money

lent. '

(1) Interest from date of suit to that of reali-
zation at 1 per cent per mensem.
Sd.f...AB Plaintiff
Through......Counsel
v Veritleation :—
.1, the above named phintiff do hereby solemnly
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affirm that paras 1 to 4 are true to my knowledge
and remaining paras are true on information
teceived. Verified at Delhi on 26-7-1957.

$ad j- AB...Plaintiff.

No.5  Suit by an agent for his commission.
1IN THE COURT OF THE SENIOR SUB JUDGE
DELHIL

A Bsfo C D resident of 15, Cwvil Lines, Delhi...

...... Plaintift

Versus
EF sfo G H Prop. Modern Colonizers, Gurdwara
Road, New Dedhi -« ...Defendant

Suit for the recovery of Rs. 9,600 as commission.
Respectfully sheweth,

1. That by an asreement in writing, dated March
2, 1955 the 'defer dant appointed the plamtiff as his
agent for sale of an estate known as Gupta Colony
and agreed to pay to the plaintiff as lus commission,
3 per cent of the price received by the defendant
for the said estate, in the event of the plaintiff intro-
ducing a purchaser acceptable to the defendant.

2. That the plaintiff introduced accordingly

one Yash Paul Mehta as purchaser of the estate for
aprice of Rs 3,/0,000. Asale decd was executed
by the defendant in favour of the said Yash Paul
Mehta, 1n respect of the said estate, and the said
Yash Paul Mehta paid Rs, 3,00,000 in cash to the
defendant at the time of registration of the sale-deed,
.on August 18, 1955,

. 3. That the defendant has not paid the com-
mission due to the plamtiff under the terms of the
agrecment dated March 2, 1955,

4. That now a sum of Rs. 9,000 is due from
the defendant * to the plaintiff
as  commission which he has failed to pay
inspite of many demands by the plaintiff in this
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behalf. The plaintiff has also served the defendant
with a registered notice of demand, the copy
of the said notice and postal receipts are attached
herewith.

5. That the cause of action accured on the 18th
August 1955 when the estate mentioned above was
sold and the defendant received the sale price.

ooy + -« adeat Delhiand
T W works for gain
s - rerefore jurisdicr

tion to take cn;;niznnce of the suit.

7. That the value of the suit for purpose of
jurisdiction and court-fees is Rs. 9,000 and the re-
quired court-fees has been paid.

That the plaintiff prays that a decree be
granted to him against the defendant for the pay-
ment of Rs. 9,000 and interest from date of suit t0
that of payment at such rateas the Court deems

reasonable. .
Sd/AB......Plaintiff

Through R. D. Mathur

Verifscation Advocate

I, the above named plaintiff do hereby solemnly
affirm that the facts stated above in paras 1 to 4 are
true to my knowledge and paras 5 to 7 are believed
to be true on information received.

Virified on 16-10-1955 at Delhi.

Sd/ AB...... Plaintiff.

No. 6 Suit on account stated.
IN THE COURT OF THE SENIOR SUB JUDGE
AMBALA

AB slo CD, Oil merchant Saddar Road, Ambala.
«eeen-Plaintiff

Versus
EF s/fo GH, Sugar merchant, Guru Bazar,
Amrit . +.....Defendant.



FORMS OF PLEADINGS
Suit for the recovery of Rs. 1,500

The above named plaintiff states as follows :

1. That the plaintiff carries on business as o1l
merchant at Ambala and the defendant carries on
business as a sugar merchant at Amritsar.

2. That the plamtiff used to order from the
defendant sugar from time to time on credit and
the defendant used to order oft (mustard) from the
plaintiff from time to time on credit.

3. That on July 20, 1957 the defendant came
to the plaintifis shop and aiter going through the
accounts of each side, agreed that there was a bal-
ance of Rs. 1,500 in favour of the plaintiff. The
said balance was entered at page 23 of the plamntiffs
account book and was duly signed by the said de-
fendant EF.

4. That the said defendant has not paid any-
thing to the plaintiif since July 20, 1457,

5. That the cause of action accrued at Ambala
where the accounts were stated and balance signed
on the 20th July 1957.

6. That the accrual of the cause of action
being at Ambala, hence this Hon'ble court has got
jurisdiction to try the suit.

7. That the value of the subject matter of
the swt for the purposes of court-fees and jurisdic-
tm.r(x1 is Rs. 1,500 and the required court-fees has been
paid.

_ The plaintiff prays that a_decree be granted to
him against the defendant for Rs. 1,500 with interest
from the date of sutt to that of payment at such rate
as the court deems reasonable.

’ Sd/-  AB Plaintiff
Through ...Counsel
Signature and verification as in plint No. 5.
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No. 7 Sust on smutul open and current accomnts

(Name of the Court and title of the suit as in
Plamt No. 6).

1. That the plaintiffs carry on business as oil
merchants at Ambala and the defendants carry on
business as sugar merchants at Amritsar,

2 That in the month of Angust, 1954 AB the
managing proprietor of the plaintiff firm and EF
manager of the defendant firm entered into an oral
agreement at Ambala that the p'aintiff firm should
supply to the defendant firm as much oil as the latter
would order in writing, and the defendant firm should
supply as much sugar to the plaintsif firm as the plain-
tiff firm would order in writing and that from time to
time account would be made of the supplies to each
of the firms by the other, and the balance due from
one party to the other would be paid in cash at
Ambala with intevest calculated at 10% per
annum.

3. That the dealings between the partieson
the aforesaid agreement started from September
1954 and continued upto September. 16, 1937 and
duning this interval oil worth Rs, 15,500 was _suppli-
ed to the defendant firm by the plaintiff firm and
sugar worth Rs. 9,500 was supplied to the plaintiff
firn by the defendant firm, thus leaving a balance

e T T T 7t firm. Full parti-
the list attached

4. That the aforesaid mutual account of the
parties has been kept according to calender ycat
and the last item in the said account is of
16-12:1957. . i

5. That the cause of action accrued to plaintiff
in favour of the defendant on 16-12-1957.

- N ‘ ntered into at

Ambala, this
* matter.
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7. That the value of the suit for the purposes
1 court-fees and junsdiction is Rs. 6,000 and the
*quired court-fee has been paid.

It is therefore prayed that a decree for
. 6,000 with costs be passed in favour of the
laintiff against the defendant,

{Signatures and verification as 1n plaint No, 7
aras 1 to 4 “to knowledge” and 3 to 7 “to
relief*.)

No. 8 Suit for rendition of accounts.

IN THE COURT OF.........
. Ram Parkash s/o...resident of...caste.. )
% Chaman Lal slo " P
L. Karam Chand slo ” » | Plaintiffs
. Bhag Ram  slo " v J
Versus
Prem Kumar sfo resident of.........Caste.........
...Defendant.

Suit for rendition of accounts.
The above named plaintifis state as follows :—
1. That the plaintiffs are  members
f an unregistered social and literary club called the
he Jaipuria Social and Literaty Club of......which
135 70 members and open to all the residents of the
ocality named......
2 That the plaintiffs after having obtained the
permission, of the court under O. 1, r. 8 of
- P. C. have instituted this suit on behalf of and
for the benefit of 2ll the members of the club.

3 That upto..,...the defendant was the General
Secretary of the said club and so was  incharge of
All the books, accounts and funds of the club,

_ 4. .That on the......the defendant absented
himself from doty and has not since returned to
work and the books of the club arein a state of
Confusion and its funds are not traceable,
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5. That inspite of general rtequests of demand

the defendant has not rendered any account of the
funds in his custody to the members of the Club. A
legal notice to this effect was also served on the
defendant (Copy and postal receipts are attached
herewith).
.6 That the cause of action arose to plaintiffs
in favour of the defendant at......within the juris-
diction of this Hon'ble Court and the defendant per-
manently resides and personally works for gain at...
hence this Hon'ble Court has jurisdiction to take
coguizance on the suit.

7. That the value for the purposes of court:
fees and jurisdiction is RS...... and a court-fee of
Rs...... has been paid and will pay additional court-
{ees for any additional amount that may be foun
due from the defendant after the accounts have been
taken.

That the plaintiffs claim a decree ‘against the
defendant for—

{1) the accounts of all the monies received
him.
(i) the amount that may be found due asa
result of such accounts
(iii} costs of the suit and
(iv) any other relief that the Court may
deem reasonable.

[Signature and Verification)

No. 9. Swit for Administration by a cveditor o%
bekalf of himself and all other creditors,

IN THE COURT OF THE SENIOR SUB JUDGE

JULLUNDUR

Girdhar Krishan Son o!.........Castc..,.,..res{dcpt

ofueernesn Jullundur.eene... oo Plaintiff
Versus

Satish Chandar Son of.........Caste.

2o Julundut...eee.

.resident
.Defendant.

of..,
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Suit for Adminlsiration of the estate of the late
Glan Chand Daug of...... , by the creditor, Plaintilf
on beh:tll of himself and all other creditors

Respectfully sheweth :—

L. That the late Guan Chand Daug of.........
Jullindur was at the time of his death, and his
Sstate still js indebted to the plaintiff in the sum of

- 1,000 with interest at ... percent per annum
Under 2 promissory note dated 3-7-1935, executed
Y him for cash consideration in full in favour of the
Plaintiff,

2 That Gian Chand Daug aforesaid died on the
15th May, 1953, Ry his last will dated 10th April,

7, he'appointed the defendant his sole executor.

3. That the said will was proved by the de-
fendant in the Court of......... Ofturens

1 4. That the defendant has possessed himself of
all the movable and jmmovable property of the
;%‘d Gian Chand Daug, but has not paid the plaintiff

I debt. The total amount now due to the plaintiff
©R account of principal and interest is Rs.........

5. That cause of action arose to the plaintif
against the defendant on...... when the pronote was
tgl'a.nted on 3-7-1955 the date of the pronote, and as
a € property is situated, in Jullundur, where also the

efendant resides, this Court has jurisdiction.
f 6. That the value of suit for purpose of court
€S Is Rs.........and for jurisdiction....
That the plaintiff claims that an account
May be taken of the movable and immovable pro-
Perty of Gian Chand Daug deceased and _the same
2y be administered under the decree of Court.
$d/- Girdhar Krishan sfo ... Plaintiff
Verlﬂcnt};l;ough Shri B, J. Nayyar, Advocate.

L, Girdhar Krishan the above named plaintiff do
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5. That inspite of general requests of demand

the defendaat has not rendered any account of the
funds 1 his custody to the members of the Club. A
legal notice to this effect was also served on the
defendant (Copy and postal receipts are attached
herewith).
.6 That thecause of action arose to plaintifis
in ('avaur of the defendant at......within the juris-
diction of this Hon'ble Court and the defendant per-
manently resides and personally works for gain at...
hence this Hon'ble Court has jurisdiction to take
cognizance on the suit.

7. That the value for the purposes of court:
fees and jurisdiction is Rs...... and a court-fee of
Rs...... has been paid and will pay additional court:
fees for any additional amount that may be foun
due from the defendant after the accounts have been
taken.
That the plaintiffs claim a decree 'against the
defendant for— -

(1) the accounts of all the monies received
by him.
(i) the amount that may be found due 252
result of such accounts
(iii) costs of the snit and
(iv) any other relief that the Court may
deem reasonable.

[Signature and Verification]

No. 9. Swuit for Administration by a creditor ot
behalf of himself and all other creditors.

IN THE COURT OF THE SENIOR SUB JUDGE

JULLUNDUR

Girdhar Krishan Son of.........Caste.. ...resl:deﬁ
of.reens JUURAUL . ceernre «eene.Plaint

ETSUS
Satish Chandar Sen of.........Caste..
Ofercrnin. Jullundur..ouee.e .
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Sult for Administratlon of the estate of the late
Glan Chand Daug of...... , by the ereditor, Plalntift
on hehall of himself and all other creditors.

Respectiully sheweth :—

1. That the late Gian Chand Daug of.........
Jullundur was at the time of his death, and his
estate still is indebted to the plaintiff in the sum of
Rs. 1,000 with interest at ... percent per annum
under a_promissory note dated 3-7-1953, executed
by him for cash consideration in full in favour of the
plaintiff.

2 That Gian Chand Daug aforesaid died on the
15th May, 1953. Ry his last will dated 10th April,
1957, he appointed the defendant his sole executor.

3. That the said will was proved by the de-
fendant in the Court of......... o,

4. That the defendant has possessed himself of
all the movable and immovable property of the
said Gian Chand Daug, but has not paid the plaintiff
his debt. The total amount now due to the plaintiff
on account of principal and interest is Rs.........

5. That cause of action arose to the plaintiff
o * e pronote was
pronote, and as

where also the

. diction.
6. That the value of suit for purpose of court
fees is Rs......... and for jurisdiction....

That the plaintiff claims that an account
may be taken of the movable and immovable pro-
perty of Gian Chand Daug deceased and  the same
may be administered under the decree of Court.

Sd/- Girdhar Krishan s/o ...Plaintiff
Through Shri B. J. Nayyar, Advocate.
Verificatfon.

I, Girdhar Krishan the above named plaintiff do
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hereby solemnly affirm that the contents of paras 1
to 4of this plaint are true and correct within my
personal knowledge and contents of paras 5 and 6
of this plamt are believed to be correct from informa-
tion recerved.

Versfied on 15-1-1958 at Jullundur }
d/- Girdhar Krishan. ......Plaintiff
No. 10 Suit for the recovery money
IN THE COURT OF THE SENIOR SUB JUDGE,
DELHEL

Shree Kamta Prasad son of Amba Prasad, Vaish
Aggarwal of 36, Rohtak Road, Delhi.  ......Plaintiff

Versus

(1) Shree Din Dayal, son, and (2) Smt. Bhag,
wanti, widow, of Rameshwar Dayal, caste Khatri, of
House No 2496/X, Daryaganj, Dethi.

..... .Defendants.

Suit for the Recovery of Rs. 15,900.
Respectfully sheweth : — .

1. That the late Shri Rameshwar Dayal bor-
rowed from the plamtilf Rs. 15,000 on 10-3-5%
agreeing to repay the money within six months with
nterest’ at 6 per cent per annum The plaintiff
advanced the amount by his_cheque No. B. #1235
dated 10-3-36 on the Lioyds Bank Ltd., New Pelhi;
which cheque was got cashed by the defendant. The
plaintif{ js not a moneylender.

2. That Shri R. Dayal raised the said loan 1n
order to purchase a hous¢ in Daryaganj Uclhi, which
house was in fact purchased by himn, Shri R. Dayal
ditd on 185-56 leaving behind lum son and 2
widow, the present defendants, and a daughter, The
defendants are in law the heirs of the late Shri R
Dayal and have an equal interest in the house pue-
chased by R. Dayal as also in other property left
behind by lum, and are therefore hable for thr
aniount in suit.
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3. That the plaintiff is entitled to recover from
the defendants Rs. 15,000 as the principal amount
and Rs. 910 as interest at 6 per cent. per annum, the
agreed rate,

4. That a notice was served upon the defend-
ants by registered post on 16-2-57 demanding
payment within a week of reccipt thereof, but the

defendants have failed to pay. Cause of action
arose against the defendants on 16-2-57
when the payment was not made as demanded. As
the defendants ordinarily reside in Delhi, the Civil
Court in Delhi have jurisdiction to try the suit

5. That the value of the suit for purposes of
conrt-fees and junsdiction is Rs 15,900 and the re-
quired Court-fees has been paid.

The plaintiff therefore claims a decree for pay=
ment of Rs. 15,900 with costs of the suit and further
interest at the rate of 6 per cent, per annum from the
date of the suit t1ll payment in full.

Kamta Prasad, Plaintiff:

Through A. B. Advocate.
Verification

Paras No. 1, 2and the first part of Para No. 5
are true to my knowledge and the remaining paras
are correct to my behef. Verified at Delhi, this 10th
day of March, 1958.

Sd/. Kanta Prasad
B Plaintiff,
No. 1. Suit by an assignee of a debt.
(Name of the Court)
AB sjo CD resident of Caste Plaintift
Versus
1. EF sjo GH id of.....Caste. Defendant
2 IG sp KL

" » ”»
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Suit for the recovery of Rs. 560.

Respectfully sheweth,

1. That the defendant No. 1 borrowed Rs. 500
from the defendant No. 2 on a bond dated N 1 vember
10, 1956 and agreed to repay the loan, with interest
at 1 per cent per annum, within six months of the
date of the bond.

2. That the defendant No 2 assigned the debt
due under the said bond from the defendant No. 1
absolutely to the plaintiff by a sale deed dated July
20, 1957.

3. That the defendant No. I has not paid the
debt due from him or any part thereof,

4 That the cause of action arose to the plaintiff on
November 10, 1956 when the bond was executed and
agam on 20-7-1957 when the debt in question was
transferred.

5. That as the debt was transferred at Delbi,
this Hon’ble Court has jurisdiction to try the
suit.

6. That the value of the suit for the purposes
of court-fees and junsdiction is Rs 560 and the requi-
red court-fees has been paid.

The plaintiff prays :—

(i) A decree against defendant No. 1 for
Rs. 300 on account of principal, and Rs. 60 on
account of interest upto the date of the suit.

SN T aba enid Aafandant Na ] Pproves that he

to defendant No 2

interest from the
date of such payment to the date of suit atlper
cent permensum against defendant No, 2.

(i) Interest from date of suit to that of piy-
ment at such rate as the Court deems reasonable.

(iv) Costs of the suit
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[Signature and verification paras-1 to 3 to
“knowledge™ and paras 4 to 6 to “<belief”.

No. 12 Suit for infunction to restrain

.[Name of the Court and Title of the Suit.]

The above-named plajntiff submits as under :—

L. That the plaintif is, and at all times
hereinafter mentioned was, the obsolute owner of
house No............, Street, Ludhiana.

2 That the defendant is, and at all times
heteinafter mentioned was, the absolute owner
of the house No..........., in the same street
adjoining the plaintiff’s aforsaid house.

3. That on the I3th August 1957, the
defendant started in his said house a factory for
manufacture of cycle parts. This factory js run

steam power, day and night. An immense
volume of noxious smoke is emitted at all times
by it and the house of the plaintiff remains
smoke enveloped so that breathing becomes, im-
possible and  all house-hold goods and effects
become blackened., The working of the steam engine
and other machinery causes terms in the walls
of the plaintiff’s house and its safety is threatened.
The noise emanating from the factory makes sleep
impossible.

4. That in consequence the plaintiff has
been compelled to abandon his aforesaid house,
and to live in great trouble in a rentedf room.

5 That the cause of action arose to the
Plaintiff against the defendant at Ludhiana on
13-8-57 when the nuisance started. The defendant
also Tesides in Ludhiana. The Court has therefore
Tursidiction to try the suit,

6. [Valuation for court~fees and jurisdiction]

be The plaintiff therefore prays that the defendant
Testraned by injuntion, from committing or
Permitting any further nuisance.
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[Signature and venfication]
Paras 1 to 4 to knowledege and rest to belief,
No I13. - Suit for mandatory {ujunciisn.
In the Court of the Senior Sub judge, Delhi.
Jugul Kishor son of......... caste... esident
of 14, Darya Ganj, New Delhi
cersenn.. Plaintiffe

Versis
Abdul Majid son of.........caste.........resident
of 15, Darya Ganj, New Delhi.
......... Defendant
Suit for mandatory injunclion and damages.
The plamntiff submits as under : —

1 That the plaintiff 15, and at all times
heremafter mentioned was the absolute owner of
house No. 14 Darya Ganj New Dellii.

2. That the defendant is, and at all timeS
hercinafter mentioned was, the absolute owner
of Plot No 15 Darya Ganj, New Delhi in th¢
same street adjonining the plaintiff's aforesaid
house

3, That on 10th September, 1957, the defendant
started 1 hus said plot a factory for manufacture 0
fireworks. An immence volumé of noxious smoke
is omitted at all times by it and the house of the
plaintiff remains somke enveloped so that bred-
thing becomes tmpossible and all house-hold goods
and effects become blackencd  1he nose emantin?
from the factory makes sleep impossible.

4. That in consequence the plaintiff has buel
compelled to abandon his afaresaid house, a™
to live 1n great trouble 1n a rented room

5. That due to this nuisance the plaintill
could not fix any tenant for the said hotse an
the defendant is hable for damages That ¢
plantiff called upon the defendant by a registered
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notice dated--to pay Rs 1000/ as damages on account
of nuisance, but the defendant has refused.

. 6. That the cause of action arose to the
plaintiff against the defendant at Dethi on 10 9.
57. when the tuisance started. The defendant
also resides at Delhi. The Court has therefore
Junisdiction to try the suit.

7 That the value of the suit for purposes of
court-fees and jurisdiction is Rs 1000/-

The plaintiff therefore prays that the defendant
be restianed by a mandatory injuction from
Committing or permitting any further nuisance and
a decree for Rs 1,000 be awarded for damages in
favour of the plaintiff against the defendant.

[Signature and Verification, Paras 1 to 4 to
}muwledege and the rest to belief].

No. 14 Suit for ecjectment
¥ THE COURT OF THE SENIOR SUB JUDGE,
DELHI.

A son of X, Casté Aggarwal, of 53,—Road, New
Dethi. £ <.er.Plaintiff

Versus

b B son of Z, caste Vaish, of 26, Road, New
ethi, «eese.Defendant,

Claim for the ejectment of the defendant,
The Plaintiff submits as under : —

th 1. That the Qefendant obtained on lease from
¢ Plaintiff the premises known as Bungalow No.
m";fﬂad, New Delhi, bounded on the North by—,
\Vestg East by, on the South by—and on the
to 1 2y, and marked in red in the plan annexed
peri gs plaint on a monthly rent of Rs. 300 for a
undg of 11 months commencing on 1-1-1956
phai rt;m orallease and executed in .favour of the
MU rent note dated 2-1-1956 embodying a

111

Jugat
Kiashote for
restrajning
Abdul Maji
from commi
tng nug-
sance and fo
claiming

Rs 1,000/~
as damages
{D. U. 1954}



112

Draft a
plaine, io a
suit for
ejectment,
by a Jand-
lord against
a tepant,
oCCUPYINg
& bungalow
in New

Deltu,on a
rental of Rs

month, and
the tenamt
being a
tenant at
will, Also
state how
the suit will
affected
by the
present law
force n
Deihi. [D.
U, 1919.}

Draft a
plast in 2
sust for
Ppossession of
a house

01
IP. 1. 1949,
1931]

PRINCIFLES OF PLEADINGS

memorandum of the terms and conditions of the
lease settled orally on 1-1-1956. Possession of the
premises was given to the defendant m puwrsuance of
the aral lease on 1-1-1958. The rent note is filed
with the plaint  The tenancy is monthly and com-
mences with the first day of each‘alendar month

2. That the Bungalow aforesaid is required by
the plainbff for his own use and occupation, The
plaintiff ig living in a small three roomed tenement
at the address given above, which is altogether in-
sufficient for his family of ten, particulasly as the
twa eldest sons of the plaintiff have been married
recently. The plaintiff terminated the Jefendant’s
tenancy by a motice of ejectment dated 11-12-57
served on the defendant on” 13.12-57 requiring him
nm to vacate the premises by the midnight of
31-12-57 and to hand over to the plaintiif possession
thereof by the mornmngof 1-1-58, The defendant
has not complied with the notice, hence the sm,t‘
A copy of the notice together with the defendant’s
acknowledgement of receipts are filed with the plaint

3. That the defendant iS liable to ejectment
on facts stated in para 2 above. Cause of action
acerued to the plaintiff against the defendant on
1-1-58 when possession of the bungalow was not
delivered to him.

4, Thatasthe cause of action arose in Delhi,
the defendant residey in Delbl and the bungalow 12
suit is situate in Delpi, this Hon'ble Conrt has jurs
diction to try the suit.

§. That the value of the suit for the purﬁm
of coartfees and jurisdiction is Rs. 3,600/ bewng
twelve months’ rent.

The plaintiff claim$ a_decree for cjectment of
the defendant from Bungalow No 26, described it
Para* 1 of the plaint and delineated and marked it
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red in the plan attached hereto with the costs of the

suit,
Sd/- A,
Plaintiff
" throigh P, Advocate
Verification

Paras 1 and 2of the above plaint are true to
my knowledge and paras 3 and 4 are so to my belief.
Verified at Delhi, this 15th day of January, 1958.

Sdl- A
Plaintiff,

Under the present local law relating to eject-
ment, eviction of tenants can be had only on certain
grounds, such as failure to pay rent, using the pre-
mises for a purpose other than that for which they
were let, causing damage to the property let or the
premises being reasonably and bona fide required by
the landlord for his own use. A tenant cannot be
ejected merely on the ground that his temancy has
been terminated by a valid notice of ejectment or
otherwise. \When a tenancy is forfeited by non-
payment of rent, the tenant can escape ejectment by

. depositing in Court the arrears of rent together with
the costs of the suit on the first day of hearing.

No. 15 Suit for ejectment and for recovery of rent.
IN THE COURT OF THE SENIOR SUB JUDGE,
DELBIL

A son_of X caste Aggarwal,'of 31, Sid Rai

m
Road, Civil Lines, Delhi. ... Plaintiff
Versus
B son of ¥ caste Khatr, of No. 2, Boulevard
Road, Civil Lines, Delhi. ...Defendant.

Claim for ejectment and for recovery of Rs, 690
as arrears of rent, electric charges, ete.

113

A owes a

bungalow
in the Civj

mes,

Delli  He
has Jeased
itout to B
at a month-
Iv total of
Rs. 200/~

per mensen



114

hesides
house-tax.
The tenant
18 to pay alt
waesr and
electric
charges ctc.
The month
of tenancy
i.an
Enghsh
calendar
month A
desires o
evict B an
nas given
the requisit-
e notice
Three
month’s
rent 15 also
due, Draft
outa
plamt for
ejectment
and the
recovery of
arrears of
rent. [D. U.
1951]

PRINCIPLES OF PLEADINGS

Respectfully sheweth : —

1. That the defendant took on lease” from the
plantilf on 1-5-1956 the premises known as No 2,
Boutevard Road, Civil Lines, Delhn, bounded on the
North by publc road, on the East by the property
of the Notified Arca Committre, Civil Lines, Delhy,
on the West by Bungalow No. 4. Boulevard Road
and on the South by epen space, marked in red i
the plan annexed to this plaint, nnder an oral lease
agrecing to pay rent at Rs. 200/-per menscm, besides
alt electnic and water charges and the house tax.
The tenancy was at will the defendant entered
1nto possession in pursuance of the oral lease afore”
said on 1-5-1936. .

9. That the defendant was jrregular in payment
of rent. He also constructed without the consent
o knowledge of the plaintiff & ched marked X in the
plan and also opened two doors in the room marlge
¥ in the said plan and closed the existing opening
shown as Z in the plan. ‘The parapet wall, which at
the time of letting was 4 feet high was reduced to 2
height of oné foot, again without the Lnowledge OF
consent of the plaintiff. Rent for the months®
January and Tebruary, 1957 was also, contrary to’
the terms of the temancy, not paid, nor were the
electric and water charges cleared .

3. The plaintiff served upon the defendant onf5-3-57
a notice terminating _the tenancy with effect from
the midnight of 31-3=37 ont the facts stated in pard
above, and requiring him .to pay Rs. 600 35 the
arrears of rent for the 3 months Januacy to March
1957 along with Rs. 36 as the house tax and Rs 54
as the water and electric charges and to delver the
possession of the property Jeased back to the Qlamh
on the morning of 1-4-57. A copy of the notice an
the origmnal acknowled:ment of receipt of the nohcl:
are filed with the plaint. The defendant has 10
complied with the just demands of the plaintiffs

4. That the defendant is Hable to be ejected
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for non-payment of rent and for making without the
plaintifi's consent material alterations in the pro-
perty leased to him, and his-tenancy stands termi-
nated by the notice. He Isalso liable to pay the
plaintiff Rs. 690 as arrears of rent, house-tax, etc., as
detailed in Para 3 above.

5. That cause of action arose to the plaintiff
against the defendant as to the relief of ejectment
on 1-4-1957 when the possession was not delivered
back by the defendant as demanded and as to the
rent on the first day of January to March, 1957,
when the rent became due for the respective months
in advance. As the cause of action arose in Delhi,
the defendant resides in Delhi and the premises in
suit are situate in Dethi, this Hon’ble Court has
jurisdiction to try the suit,

6. That the value of the suit for purposes of
court-fees as to the relief of ejectmont is Rs, 2400,
being 12 months’ rent, and Rs. 690 as to the rebef
for vecovery of arrears and separate courf-fees have
been paid on these amounts, The value for jurisdic-
tion is Rs. 3,090,

‘The plaintiff therefore’ claims—

(a) A decree for ejectment of the defendant
from the property known as bunglow No. 2, Civil
Lines, Delhi, bounded as described in* Para 1 above
and marked and delineated 1n red in the plan an:
nexed to the plaint ; o ‘

(b) a decree'for the recovery of Rs. 690 from the
defendant ; an -

{¢) the costs of the suit. * s

co . Sd/- A

Plaintiff.

. through Courisel

Verification -
[Paras'l. to 4 ‘to knowledge’; rest ‘to
belief.'] RS B

Awhoisa
lessec has
nat paid rent
for the house
to his fand.
lotd B for
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B wishes to
flea surt
for the suit
due and
ejectment

1948, 1949).
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No. 16. Suit by a mortgagee for sale or forecl
IN THE COURT OF THE SENIOR SUB JUDGE
DELHI

The Bank of Punjab and Delhi Limited,
a banking company with its Registered Office at
9- M, Connaught place, New Delhi
+veuenno Plaintiff
Versus

Mohd. Yasin son of Mohd Ibrahim, Thread
Balls Merchant, Sadar Bazar, Delht
...... Defendant.
Suit for the Recovery of Rs. 50,000/ as principa?
and snierest due under an equitable morigage.

The plaintyff respectfully submits as under:~

1. That the plaintiff is a limited banking
company registered under the Indian Companies
Act, 1913, with its Registered Office at 9-8
Connaught Place, New Delhi. Mr. J. D. Johar
is the manager of the plaintiff Bank and its
principal officer who is conversant with and ?blc
to depose to the facts of this case.and is anthorised
by a resolution of the Board of Directors dated
20. 12. 56 to file this suit and is competent (0
sign and verify the plaint.

2. That the plaintiff is an equitable moxtgage;
of three bungalows owned by the defendant an
situated in Civil Lines, Delhi.

3. That the particulars of the mortgage are
as under:—

{(a) Date: 1. 4. 56 . £

(8) Name of morigagor : Mohd Yasin son o
Mohd * Ibrahim. .

Name of morigagee: The Bank of Punjab
and Delhi, Ltd,. "

¢) Sum secured : Rs. 48, 000, principal.

g) Rate of inlerest: 6 per cent per annum,
simple interest.
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{¢) DProperty sulject to  morfgage ; Three
bungalows No, 8, 10, and 12 Boulevard Road, Civil
Lines Delhi, adjoining one another bemg bounded
on the North by open land belonging to Notified
Area Committee, Civil Lines, Delhi; on the East
by the property of L. Chhagnu Mal, on the South
by Road and the West by bunglow of Shri Anil
Bose.

/) Ston now due : Rs. 50,000,

4, That the plaintiff called upon the defen-
dant by a registered notice dated 1. 11. 56 to pay
the sum due under the mortgage, but the defen-
dant has failed to do so. Cause of action accrued
to the plaintiff against the defendant on 1.°4, 56,
when the mortgage was created and on 8. 11. 56
when the amount due was not paid in spite of
demand. As the defendant resides and carries on
business in Deihi, the property is situated in
Delhi and the cause of action also arvose in Delhi,
this Court has jurisdiction to try the suit,

S. That the value of the suit for purposes of
court-fees and juridiction is Rs, 50,000.

It is therefore prayed that a decree for pay-
ment of Rs. 30,000 to the plaintiff by the defendant
or in default for the sale of mortgaged property
be passed in favour of the plintdf against the
defendant with costs and further interest at 6
per cent per annum; and in case the proceeds of
the sale are found insufficient to pay the amount
due to the plaintiff, then liberty be reserved to the
plaintiff to apply for a decree for the balance.

For the Punjab & Delhi Bank. Ltd.
Plaintiff,
Sd/~ J. D. Johar

Manager and Principal Officer.

Verification.

Paras 1 to 3 of the plaint are true to n;y
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knowledge while paras 4 and 5 are so to my belief,
verified at Dellt this 11th day of December
1956
For the P. & D. B Ltd. Plaintiff
sd/Manager
Ne. 17. Suit far redemption.
[Title of the Suit}

Suit for Redemption of Property morigaged.

The plaintiff submits as under :—

1. That the plaintiff 13 the mortgagor of 2
house in Delhi and the defendant is the mortgage®
with possession

2. That the particulars of the mortgage are
as under : —

See paint No 16.

3. That the defendant has taken possession
of the mortgaged property and has been receiving
and realising the rents and profits of the property.

4. That cause of action arose to the plaintill
against the defendant on —-—, the date of ihz
mortgage and on— when the defendant did no
comply with the plaintiff's demand for redemption.

5. That the value of the suit for the P“fP"S;:
of court-focs and juridiction is Rs. 5,000/ ¢
principal amount of mortgage money.

The plaintiff claims to redeem the pror‘“a'
and to have the same reconveyed to him* and
have possession thereof. -

{Signature] and Verification As in Paint No—. 16}
No. 18. Suit for the cancellation of morigage deed
on the basis of undue influence dc.,
{ Title of the sult]
The plaintifi respectfully submits as under &~
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1. That plaintifi and his father constituted a
oint Hindu family governed by the Benares school of
fitakshara Law and the plaintiff is the sole surviving
oparcener after the death of Shri Pritam Chand, his
ather on 7-4-1950.

2. That the late Shri Pritam  Chand was
1ddicted to gambling and having lost Rs. 1,000 to
Kedar Nath, defendant in the course of gamblmz, he
executed on 10.7-45 a promissory note for Rs, 1000
wgrecing to pay interest at 12 per cent per annum.
On 15-12-47 he was made to pay Rs. 1000 to~ards
intecest and endorsed that payment on the back of
the pronote. On 20.3-1919, Shn Pritym Chand. in
consideration of the balance of Rs. 1,354 due under
the said pronste, cxecuted in favour of the defendant
a mortgage desd,mortgaging with possession a double-
storied” pucca built house No. 483, Ward VI, Kucha
Kalin, Delhi, bounded on the North by ..., on the
East by ..., on the South by...and on the West by...,
and described in the plan attachéd to the plaint,
owned by the joint family, and gnt deed registered
the same  day.

3. That the said mortgage was executed under in-
undue fluence and enercion of the defeudant and was
entirely without any i:gal necessity., The debt

Jlleged to be consideration therefor was incurred in
the course of gambling.  The defendant is in wrong-
{ul possession of the property.

accrued to the phintiff azunst the dafendant sn

. 20:3.49, the date of the mortgage, and on..., when
the defendant did not comply with the dentand made
in the notiece,

5 That the value of suit for the puepowtol.

court-fees and_ juriclictson Is Rs. 1000,
.
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The plaintiff therefore prays that the mortgag®
deed be declared null and void and cancelled and a3
a consequential relief the possession of the ‘mortgaged
house described in para 2 of the plaint and dehnf?at.
in the plan attached hereto be given to the plaintif

df— N
/ Plaintiff
thmugh.,.CDuﬂSEI

Verification {Paras 1 to 3 and first part of Para 4
‘to knowledge’ and rest * to belief’. ]

No. 19 Suit for setting aside and cancellation of
a deed of relingusshment.

[Name of the Court and title bf the Suit].

Suit for setting aside and Cancellation of 4 detd
of relinguishment.

Respectfully Sheweth :—

1. That the plaintiff is an issueless Hind?
widow, is illiterate and does not appear in puble
or deal with her property except through agenté
She is not well-versed " in "the ways of the world:
The defendant 1s the only son of the plaintiff’s 11t
husband’s brother and is thus the next reversionef:
The plaintiff as the widow of the late -, has a If¢
estate inand is in possession of three houses It
Delhi, being house Nos.—, — and —in Gali Pa";
Ram, Bazar Sita Ram, Delhi and in 200 bighas ©
agricultural land in village Jasola, Delln. é
properties were being managed by the plaibll
through the defendant, and rents and profits reali
through him.

* 2. That the defendant in November Isst
brought to the plaintiffl a stamped paper and repre
sented to her that it was a power of attorney
intended to confer on him the power of filing suits
against certain tenants who were not paying lh;
rent regularly and required her to sign thcsald
paper.  The plaintiff could not read the deed an!
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believing the aforesaid representation of the defen-
dant, she thumb-marked it. A short time thereafter,
the defendant brought another person who asked
the plaintiff whether she had thumb-marked the
paper and on her saymg that she had, he also
signed it.

3. That about a week back, one X, the tenant
of one of the houses owned by the plaintiff,
came to the plaintiff, and told her that the
defendant had  threatened him with eviction
if he did not agree to an enhancement of rent
and on the tenant's stating that he would complain
to the plaintiff, had further rejoined that she had
relinquished all het rights in the property and bad
nothing to do with it. The defendant, on being
questioned by the plaintiff in this matter the same
evening, boldly averred that she had executed the
deed of relinquishment on receipt of Rs.10,000/-
from him,

4. That the deed of relinquishment aforesaid
is void having heéen got executed by fraudulant
misrepresentation made by the Asfamdant and if left

oo e the defendant
« . . ) . by a notice

Yo" Ll awquneu tne defendant acknow-
ledge the deed to be void and to deliver it back to
her, but he has not done so. Cause of action
accrued to the plaintiff against the defendant in
November last when the deed was fraudulently got
executed.

5. That the value of the suit for court-fees is
fixed by the plaintiff at Rs. 300 and the value for
jurisdiction is the same.

It is therefore prayed that the aforesaid deed
of relinquishment declared to be void and ineflective
and by way of consequential relief, it be got deli-
vered up and cancelled.

{Signatures and Verification]

et
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No. 20. Sust for dissolution of partnership and
accounts. ’

(Name o the Court and title of the suit).
The plamtiff states as follows :—

1, That on the day of ..the plaintiff and the
defendants entered into partnership in the business of
manufacturing cycle parts and verbaly agreed that
the business should be run at Dellji under the name
of Johar Cs’clc Manufacturing Company. The firm
1s regstered under the Partnerstup Act. 1932

2 That according to the conditions of the
partnership each partner was to contribute equally to
the capital of the partnership and was to devote the
whole of his time to the business of the pastnership
Also each partner was to share in the profits an
losses of the partnership. The copy of partnership
deed js submitted here-with as Exhubit ‘A’.

3. That several disputes and differences haté
risen between the parties and it has become
impossible to carry on the business of the partner
ship for the benefit and advantage of the partners.

4. That the parties are unable to agree amodg
themselies to an amicable dissolution and accounts
of the said partnership. '

5. That the plaintiff served the defendents
with legal notices on.. asking them {o meet av
settle the disputes of ‘the partnership but 10
action there on has been taken by them. The
copy of the said notices and postal receipts ar®
attached herewith 3

6. That cause of action arose on...and this
Hon'ble Court has jurisdiction to try this suit as the
firm carries on busmness with in 1ts jurisdiction.

7. ‘That the plaintiff has tentatively fixed !};
value for the purposes of court-fees at Rs....andddj_
purposes of junsdiction at Rs...and will pay &
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tional court-fees on the total amount that may
ultimately be found by the Court to be duc to him.

The Praintiff claims ;
1. dissolution of the Partnership ;
2. that accounts be taken, and

3. that receiver be appointed.

Signed and verified.

N.B.—In suits for the winding up of any
partnersiip, omit the claim for dissolution and
instead insert a paragraph stating the facts of the
partnership having been dissolved.

Na. 21. Breack of Agreement to Purchase Land.

[Title]

A, B, the above-named plaintiff,- states: as
follows : —

1. On the day of...1957 the plaintiff and
defendant entered ‘into an agreement, and the
original document is hereto annexed. [Or, onthe
dayfof 1957 the * * *~ T4tV F oS b eedenT
agreed that
defendant and . . R
from the plaintiff forty bighas of land in the village
of...for...Rupees]

2. On the. .day...of 1957 the plaintiff béing
then the absolute owner of the property and the

oo ' ', as was made

to the defen-

of transfer

of the same [or was ready and willing, and is still

ready and willing and offered, to transfer the

same to the defendant by a sufficient instrument].

On the payment by the defendant of the sum agreed
upon. :

3. The defendant has not paid the money.

4. {Facts showing when the cause of action
arose and that the Court has jurisdiction.]
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5. [Value of thersubject matter of the suit
for the purposes of jurisdiction and court-fees].
6 [Relief claimed]
{Signature and Verification].
No. 22, Suit for declaration.
IN THE COURT OF THE SENIOR SUB JUDGE,
DELHL

A s/0 X caste......aged......resident of......plaintiff

Versus
I Csfo Y caste...... aged......resident of.........c.e
Defendant No. I

2. BsfoZ caste...... aged......resident of........s
Defendant No. 2

Suit for declaration that C, defendant po, 1 5
only benamidar of the property in dispute and the
real owner fs B, defendant no. 2.

The above named plaintiff submits as under:—

1. That 00 ...........a decree for Rs.........with
costs was passed by the Court of Shri XYZ sub-Judge,
Delhi, in favour of the plaintiff against the defendant
no. 2.

2 That in execution of the said, decree,
plamntiff got attached the House No. situated
Atuesessnesere. Delonging to the defendan: 2.

3. That in the execution proceedings defendant
po. 1 filed an objection under O. 21 Rule 58, that
the property in dispute does not belong to defendant
no. 2 but 15 owned by defendant no 1 and alleg
that the said property was purchased by defendant
<0 TL.T Y v TI e Court of Shi

ion of the Decree
L . . vs. B
4, That on.........the Court of XYZ Sub Judgeé,
Delhi, up-held the objection of defendant no. I an!
dismussed the execution petition of the plaintiff.

i
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5. That the property in dispute does not
belong to defendant no. 1 but is owned by defendant
no. 2. The defendant no, 2 purchased the sad
property in the name of defendant no. 1, only to
put 2 cloak on the real transaction and in order to
defeat the other creditors of defendant no. 2

6. That the cause of action arose to the
plaintiff on.........when the Court of Shri XYZ Sub-
judge, Delhi, up-held the objection of the defendant
no. 1 and dismissed the execution petition of the
plaintaff,

7. That the value of the suit for the purpose
jurisdiction is Rs.........being the value of the pro-
perty in dispute and a court-fees of Rs 15/~ for
declaration has been paid.

8. That the defendants reside in Delhi and
also the property in dispute is situated at Delhi ;
hence this honourable Court has jurisdiction to
entertain this suit

It is, therefore, prayed that a decree declaring
that the House No.....:situated at......is owned by
defendant no. 1 is only the benamider, be passed
in favour of the plaintiff against the defendants no.
1 and no. 2 with costs of this suit and any other
relief be also awarded to the plaintifi to which found
entitled.

Sd/- Plaintiff.
Through
Counsel.

Verlficatlon,

Verified at Delbi on......that the contents of
paras 1 to to 5 are true to my knnwledge and belief
and the paras 6 to 8 are believed to be true on
information received.

Sd/Plaintiff

No. 23 suit for the recovery of goods purchased or
i the allernation for refund of purchase money.
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INTHE COURT OF JUDGE, SMALL CAUSES,
DELHE

Sant Lal,s/o —~—aged — - caste — ~resident of -
Plaintiff,

Versus

1 Pratap Chand, proprictor, Messts———=
Kashmere Gate, Delhi. Defendant No. -

DI“‘“ a 2. ChuniLal sjo———aged——~—caste~~~
<hit foe the resident of ~——  Defendant No. 2
g’:g%‘;efy of Sult or Rs. 300/-
purchased The above named plamntiff submits as under:—
O the ! That the plainti inet from
X1 plaintiff purchased a cabinet fro
i%rlc:;’fl\:;fs defendant No. l.fol:- Rs o {which wo
of purchase paid to the defendant at the time of the
J‘“"g ‘D sale) and told the defendant No, 1. that
. s the plaunatiff shall take the delivery aftef
some time.

2, That when the plintiff approached tht
defendant No. 1 for the delivery of the said
cabinet, the defendant No, 1 refused, and
informed the plaintiff as he did not tum BP
to take the delivery carher, the cabinct
has been sold to defendant No 2.

3. That the plaintiff had paid the purcha®
pricc of the cabinet and the defendant .\0&
1 was only a bailor of the cabinet and b3
r{a right to sell the cabinet to defendant
No. 2,

4. That the defendant No. 2. has been fmpleds
ded, as the purchaser of the cabinet, Who
liable to return the same and defendant Ne-
1 is the scller of the sald cabinet.

That the canse of action aro~e on-- =

» the plintiff demanded the delvery
cabinet and was refued.

6. That ths value of ths suit for purpess o

whez
gk

n
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court-fees and jurisdiction is Rs. 300/- and
requisite court-fees has been paid.

7. That the cabinet was purchased in Delhi
and also the parties reside in Delhi ; hence
this Court has jurssdiction to try this suit.

is, therefore, prayed that a decree against
defendant No. 2 be passed directing defend-
ant No. 2 to return the cabinet to the
plaintiff or in the alternative a decree for
Rs 300/~ with costs of this suit be passed
in favour of the plaintiff against the defen-
dant No 1and other relief be also awarded
to which the plaintiff is found entitled.

Sd/- Sant Lal Plaintiff

I

=

Through Counsel.
Verification
Paras 1 to 4 are true to my knowledge and
belief and Para § to 7 are believed to be
true on information received. Verified at
Delhi, this 20th day of March 1957,
Sd/- Sant Lal
Plaintiff.
No 24, Suit for the recovery of price of goods lost 1n
transit,
In the Court of Judge, Small Causes, Delhi.

Amar Nath sfo. caste aged.
* resident of.........plaintiff.

: Versus o
Basant Lal sfo... caste, Vaged

resident of ............... Defendant,
Suit }or recovery of Rs. 500/
The above-nameq‘p]air}tiff summits a5 under:—
1- That the plaintiffis 2_jeweller carrying on its

business at Delhi and the defendant is a Goldsmith

warking  at Calcutta.
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2. That the plaintiff used to send jewellery to
defendant for repairs. Similarly on 10-8-57 plaintif
sent jewellery worth Rs. 500/- to the defendant for
repairs.

3. That the plaintift failed to return this jewellery
after duly repairing the same. A legal notice W&
also served upon the defendant, but he neither
returned the jewellery nor paid the price (Rs. 507
of the same as damand in the notice

4. That the cause of action atose to the plaintiff o8
10. 8 57 when the goods were sent to the defendant
for repairs and defendant failed to return the samé
and again on 15, 12, §7 on service of legal notice a0
refusal of the defendant to pay the price or retu
the jewellery

5. That the value of the suit for purposes of court®
fees and jurisdiction is Rs. 500/ and the required court
fee has been paid,

6. That the goods were despatched from Delbl
and were to be delivered at Delhi; hence this Court
has jurisdiction.

1t is, therefore, prayed that a decree for Ks- 500
with costs be passed in favour of the plaintiff agait®
the defendant and any other relief to which the
plaintiff found entitled may also be awarded to the
sdj- plainﬁﬂ'»

plaintiff.
Through
A. Counsel-
Veriticatfon:—
1, Amarnath the above named plaintiff s:lgm:g

affirm that the facts stated above in paras 1t n_

troe to my knowledge and belief and paras 4 to Q;ﬂl

believed tn be true on_information received. Vert

at Delhi, this day...of December 1957. L
Sd/~ Phaintift
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No, 25. Swit for damages for breach of warranyy.
{Name of the Court and Title.]

The plaintiff above-described submits as under :

1. That the plamtiff 1s, and at all times
material to the swit was, an owner of harse-duven
hackney-carriage 1 Delhi, to the knowledge of
thz defendant.

2. That on......the defendant sold to the
laintiff for Rs. 430 a horse for the purpose of
emng used for driving hackney-carriage in Delh1
and cxpressly warranted the horse sound for the
said purpose  The letter of warranty is filed.

3, Thaton being used in a carriage, the horse
proved to be uscless for the purpose aforcsaid. On
remaining in harness for about two hours, it turns
vicious, begins to kick out, push the carriage back
and refuses to obey the rewns, thus threatening the
sefety of the driver, passangers and the traffic. On...”
a serious accident ‘was caused due to the vicious
habits of the horse when the carriage to which it
was harniessed was pushed against the curb on Irwm
Road, New Delhi, and upset, causing injuries to
the dnver and damage to the carnage. The
plaintiff was put to an expense of Rs, 250/- on
account of the accident,

4. That the plaintiff called upon the defen-
dant by a registered notice dated...to pay Rs. 700~
as damages on account of breach of warranty, but
the defendant has refused.

§. The cause of action dccrued to the plaintift
against the defendant at Delhi on...when the
‘warranty was breached. As the cause of action arose
in Delhi, where also the defendant resides, this
Hon'ble Court has jurisdiction in the matter.

6. That the value of the suit for purposes of
court-fees and jurisdiction is Rs. 700, *

It is, therefore, prayed that a decree for

129

Drafta
plaintin a
st for
damages
for breach
of warranty
P, U.1953-56



130

Draft a
plamnt on
the suit for
the recove-
1y of

being
short
fallon and

PRINCIPLES OF PLEADINGS

recovery of Rs 700 be passed in favour of the
plaintiff against the defendant and costs allowed.

[Signature and verification.]
No. 26 St for the recovery of money being short-
Jall on and expenses of resale.
[Name of the Court and title of the Suit]
St for the recovery of Rs. 450, being shor-
fall on and expenses of resale.
Sheweth ¢

1 That on the 15th December, 1957, .the
plaintsfis old by auction one crate of crockery subject
to the condition that all goods not paid for and
removed by the purchaser within ten days sfter the
sale should” be resold by auction on his account, B
purchased the said crafe of crockery for Rs 10!
at the auction having noted in writing all the con-
ditions of the sale and paid Rs. 100 out of the pric¢
at the time of auction.

2. That the defendant failed to pay the balanc®
of Rs. 900 remaining unpaid out of the price of the
goods sold and to remove them within the Hme
stipulated.

3. That on the 10th [anuary, 1558, f;;:
plaintiff resold the said crate of crockery of ée
defendant by public auction for Rs. 500 after aU
notice in writing s°rved on the defendant by resﬁ;
tered post on 26th December, 1957, A copy of ¢ ¢
notice and the acknowledzment of the receipt ©
notice are filed.

4. That the exp of resale
Rs, 50. .
5. ‘That the cause of action arose to the phmc-
tiff at Delhi on 15. 17, 58 when the balance of :hc
price was not paid and on 10. 1. 58, the date of n
resale. As the sale and the resale took nl:xcc, i
Delhi, where also the price was to be paid, th

ted to
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Court has jurisdiction to try the suit.

6. That the value of the suit for purposes of
court-fees and jurisdiction is Rs. 450.

The plaintiff dlaims Rs. 400 being the difference
on the resale, and Rs. 50, being the expenses on
resale, m all Rs. 450 together with the costs of
the smt.

Sd. A, ...Plaintifi,

Through...Counsel

{Verification : Paras 1 to 4 to knowledge, and
paras 5 and 6 to belief.]

No. 27. Suit for specific performance.
[Title of the Suit}
Claim for Specific Performance
The plaintiff submits as under;—

PR ERVER TSR

aary, 1953,
a  house

. . mthe East

.by~,on the South by—and on the West by —for a sum
of Rs. 10,000 and received from the plaintiff 2 sum of
Rs. 1,000 by cheque No.—on the—Bank Ltd. The
sale deed was to be execnted within three months on
stamp paper to be supplied by the plaintiif and the
balance of the price was to be paid before the Sub-
Registrar at the time of presentation of the deed for
registration. The agreement is attached to the
plaint. .

2. That the plaintiff on 10th May, 1955, pur-
chased the necessary stamp paper and called upon the

Jetter calling upon him to perform the contract
specifically by the 15th May, 1955, informing him
that the plaintiff will in the last resort wait for the
defendant in the Court of the Sub-Registrar with the
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balance of the purchase price payable, the necessary
stamp paper cn that day andin fact the plaintiff
did so wait but the defendant has not performed the
agreement,

3. That the plaintiff has been and stili B
ready and willing to perform his part of the contract
of which the defendant has had notice.

4. That cause of action atrose to the plaintiff
against the defendant at Delhi on 15. 2. 55, the dale
of the agreement and on 15. 5. 55, the date when its
petformance was finally refused. As the defendant
resides 1 Delhi and the contract was made in an
was to be performed in Dethi this Hon’ble Court
has junsdiction to try the suit.

5. That the value of the suit for purposes of
court-fees and jurisdiction in Rs, 1,000.

The plaintiff therefore prays for a decree order=
ing the defendant specificaily to perform the agres
ment for sale to the plaintiff of the house bounded 33
described in para 1 of the plaint and to do all 2cts
necessary to put the plainhif in fal] possession of i e‘,
sard property. :

[Signatures and Verification]

No 28, Suit for the price of goods supplied
(Title)

The plaintiff states as follows'—

1. That the fimm, ... is registered under
the Indian Partnership Act, 1932 and carries B
bussiness as Grossery Merchants at Saddar Bazsh
Dethi and that B is one of its partuer.

2. That at Delhi between 1st of January
and 30th of June 1936, ‘C’ purchased varxou?
articles from the plaintiff of the total value O
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Rs 3,000 - out of which he paid to the plaintiff Rs.
2,000 on the 15th of November 1957, leavinga
balance of Rs 1,000 - still due from him and a state-
ment of accounts along with 50 vcuchers 1s attached
herewith as Exhibit *A’

3. That inspite of several demands the
balance of the amount due to the plaintiff has not
been pard. The last demand was made by regrstered
notice by post on ......... {copy of the notices and
postal receipts are attached hercwith)

4. That the cause of action arose to the
plaintiff m favour of the defendant in Delhi on the
Tespective dates on which the purchases were made
by ‘C’ hence this Hon'ble Court has junsdiction
to try the suit.

S. That the value of the suit for purposes
of court-fees and jurisdiction is Rs 1,000.

That the plaintiff parys that a decree for Rs 1,000
be granted in favour of the plaintiif against the de-
fendant with costs and also further interest against
the defendant as the Court deems reasonable.

[Signature and Verification].

No. 29, Iuterpleader sult.

I the Court of the Senior Sub Judge, Delhi.

Ram Kumar, son of ([add description and 5

address.} Plaintift
...Plaintiff.
Vs.

" 1. Kishan Lal {add description and address]

2. Rajeshwari Devi widow of Shiv Lal
{address]. ...Defendants

.-~ Interpleader Suit

Ram Kumar, the above-named plamtiff, sub-
mits as under 1~

1. That on 10-6-1956, the late Shri ShivALal,

On 10:h
une, 1950

iy Lal
deposited a
box of
Jewellery
with Ram
Kumar. Shiy
Lal died on
6th August,
3951, Kishan
Lal claimed
it as the
adopted son
of Shiv Lal,
Rajeshwan
Dewr,
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who died on 6-8.1957, deposited with the plaintiff
abox of jewellery, locked and sealed with his seal,
for safe keeping.

2. That the defendant No. 1 now claims the
said box as the adopted son of Shiv Lal, while the
defendant No. 2 claims the same as the
widow of the depositor, denying the adoption of
Kishan Lal defendant No. 1.

3. That the plaintifi is ignorant of theres-
pective rights of ‘the defendants, He has no claim
on the jewellery box other than that for charges
and costs, and is Teady and willing to deliver it to
such person as the Court shall direct.

4. That the suit is not brought by collusion
with either of the two defendants.

. _That cause of action arose a week back on
the conllicting demands of the defendants.

6. That the value of the suit for purposes of
court~fees and jurisdiction is Rs. 500, the estimat
value of the property and the suit being for a mer®
declaration the plaintis stamped with a court-fees
of Rs. 15. .

It js therefore prayed the defendants be required
to interpled together concerning their claims to the
jewellery box, that they be restrained by injunction
from taking any proceedings against the plainti
regarding the said box, that pending the proceedings
some petson be authorised to receive the ]C“e“t%’
box from the plaintiff and the plaintiff be discharge
{rom all liability to either of the defendants in rela-
tion to the said box on delivering it to such person-

[Signature and Verification}

No. 30, Interpleader suit.
X THE COURT OF THE SENIOR SUB JUDGE,
DELH.

A, son of (add description and address)
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...Plaintiff.
Versus
1. C (add description and address’
2. D (add description and addressg
Defendants,

Interpleader Suit.
A, the above-named plaintiff, submits as under . —

1. That on 10. 4. 1956 the late B, who died
on 15 8 1957 deposited with the plantiff a sum of
Rs. 5000/- for safe keeping.

2 That the defendant No.1 now claims the
said amount as the adopted son of B, while the
defendant No 2 claims the same under a will
executed by B.

3. That the plaintiff is ignorant of the respec-
tive nights of the defendants. He has no claim on
the money other than that for charges and costs,
and is ready and willing to deliver it to such person
as the Court shall direct.

1, That the suit is not brought by collusion
with either of the defendants.

5. That cause of action arose a week back on
the conflicting demands of the defendants.

6. That the value of the swit for purposes of
jurisdiction is Rs.5,000}- and for court-fee {see
plamnt No. 29),

1t "is prayed that the defendants be required to
interplead togeﬂzer concerning theif claims to the

o4 i iz O o A all
this
(Signature’and verification]
No. 31. Suit for malicious prosecution,
[Title of the Suit]

Claim of Rs. 20,000 as damages for Malicious
Prosecution
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The plaintiff submits as under :

1. That on the 14th day of January, 1957,
the defendant obtained a warrant of arrest from
the Court of Mr. X, a mogistrate at Delhion?
complaint filed against A by the said B on 2
charge of cheating to the extent of Rs. 50,000 by
making false represenation The plaintiff was
arrested thereon” and was imprisoned for three
days and gave bail for ten thousand rupees to obtain
hus release.

2 That in so doing the defendant acted
maliciously and without reasonable or probable
cause.

3 That on the 20th day of February, 1957,
the Magistrate dismissed the defendant’s complamt
and acquitted the plamtif.

4. That many persons whose names are not
known to the plaintiff, hearing of his arrest an
supposing him to be a crimmnal have ceased 10
do ‘busmess with him, so that as a consequencé
of the plaintif’s prosecution his monthly salés
have fallen from Rs. 10,000 to Rs. 5000 and profits
have fallen from Rs. 1000 to Rs, 500 a month. The
plaintiff’s son X was engaged to be married P daugh=
ter of O, who on hearing of charge against the plain-
tiff broke off the engagement on the 5th Feburary
1957, thus causing a fall in the status of tbe
plaintiff in his brotherhood. In consequence‘ii
the malicions prosteution, the plaintiff suff'efe
pain of body and mind, and was prevepted.rom
transacting his business. In obtaining his relqaste
and in defending himself against the said com;zlam ,
the plaintiff had to spend Rs. 880 on lawyer’s fees
and Rs. 120 on witnesses.

5. That cause of action accrued to_the pIalrll:l;f
against the defendant on 14, 1. 57, the date wﬂe}e .
the prosecution was started and on 20 2. 57
date when he was acquitted. As the plaintiff was
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arrested and prosecuted in Delhi and the dcfendant
resides in Delhi, this Hon’ble Court has jurisdic-
tion m the matter.

6. That the value of the suit for the purposes
of court-fees and jurisdiction is Rs. 20,000/.

The plaintiff claims Rs. 20,000 as damages
and compensation as follows:

{a} Tor loss of business, Rs. 15,000

() For expenses incurred in defence Rs.
1,000 ; and

(¢) For pain of mind and body suffered and
loss of status and position in brotherhood Rs.
4, 000 ;

Sdj-A
Plaintiff.
Through B. Counsel

[Verfication :—Paras 1, 3 and 4 “'to kntowledge'
and paras 2, 5 and 6 *’ to belief.”’]

No. 32. Suit claiming damages for false impri:

ment
(Title)

(1) That the defendant is an A, I1.0.in
P, 1. B. and lives in Karolbagh, New Delhi.

(2) That on 31-12-57 in the afternoon, the
plaintiff was passing near the bungalow of the
defendant. The defendant arrested and detained the
Pplaintiff for 2 hours, and afterwards handed him in
the custody of defendant No 2, who is an Inspector
in the Police at Karolbagh Police Station on a
false charge of kidnapping.

. 8. The plaintiff offered to execute a bond for
his appearance before a magistrate as and when
required, but the Inspector of the Police (Defendant

137
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No 2) refused to release the plaintiff, and kept
hxm.m wrongful confinement at the said Police
Station for one day, and then produced him before
the Magistrate X 'in Deltn Thesaid Magistrate
discharged the plaintiff from custody on the plain-
tiff executing a personal recognizance to appeat
when called upon,

The plantfif claims Rs 20L0/- as damages for
loss of reputation, discomfort and mental suffering

{Signature and Vetification}
No 33. Suif for iujuries cated to the pla{nﬂ_'fb)’
negligent or rash driving.
1. O ..., at about 5 P. M,the

. On .
plaintiff was cycling along ... .Road when 2
motor car bearing registered No .driven rashly
and neglgently by the defendant’s driver, collided
with the plainfiff's bicycle at.........and caused the
plaintiff severe personal injuries ;

PARTICULARS OF NEGLIGENCE

The said negligence consisted in dnving the
motor car at an excessive speed, and upon the
wrong side of the road etc,

Particulars of injury

As a result of the collsion the plai i
knocked down, and. sustained a blow  on the ebe
forehead with severe injury to the left frontal o] e
of the bram, a bruise on the left hip and scratc (gr
vpon the chest and was rendered unconscious
which he tecewed medical treatment at first mﬂ_
hospital for ...days and then at home. The co
cussion and the unconsciousness which sfugﬁr\;iﬁﬁ

[0 15 o
brought on bronchial pneumoma 1 aneand S poases
of the lungs. He has been attended by @ nuﬁ:ﬂf
it 18 necessary that he should receive ‘constant
sing and attention for the rest of his life.

2. At the time of the accident t

intiff was

he plaintif
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was 38 years of age and was living a healthy,
happy and vigorous life and was employed at...asa
...on 2 monthly salary of Rs... . As a result of the
accident, the plaintiff 1s permanently and totally
ncapacitated for any form of work and his normal
=xpectation of living for another...years has been
reduced by at least half,

3  Since the accident the plaintifi's wife has
been attending on the plamntiff as a nurse and on...
19, she resigned her job at...a month, so that
she might attend on the plaintiff as a nurse day and
night.

4. The loss of wages of the plaintiff and of
his wife are continving and the plaintiff shail have
to incur further expenses for medical and surgical
treatment.

5. As a result of the accident the plaintifi
has suffered damages.

Particulars of special damages.

Loss of wages of the plaintiff up to date at Rs.
...per month Rs.c..c.e..

Loss of wages of plaintiff's wife upto date at
Rs... per month Rs...

Medical and nursing expenses upto date Rs....

Cost of repairs of the bicycle Rs....

In addition to the said special damage the
plaintiff is also entitled to the following damages :

{a) Rs... as compensation on the basis of the
wages which he would have received in
future in his life had extended to its
normal period, alternatively, on the basis
of the loss of expectation of life.

(5) Rs... on the basis of the loss of wages in
future, of his wife.
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{c) Rs... as probable additional medical and
nursing expenses,
{d) Rs...... as compensation for physical
wmjuries and physical and mental suffenng.
The plaintiff claims: ~
1. Rs.... by way of special damage, and
2. Rs... as compensation payable for the
other damages and losses.
[Verificatlon ]
No 34. Claim for wrongful dismissal
i (Title)
1. The plaintiff is a retired member of
the Indian Civil Service. .
2. By an agreement, dated... n
in writmg between the defendant and the plain
at..., the defendant agreed to employ the plaintff 25
the Manager of his firm at the monthly salary
of Rs.........plus Rs ......... as sumptuary allowance
with free furnished quarters for a period of w0
years commencing from the 19....

3. That plaintiff served the defendant in tbe
said capacity until......19...when the defendant, bY
letter of the date, terminated the contract ©
service and verbally refused to allow the
plaintiff to continue in his service any longer.

4. The plaintiff made attempts which have
been unsuccessful to obtain other employment.

5. Ina consequence of the wrongful dismissal
aforesaid the plaintiff has been prevented ff;“:
eamning his salary and deprived of the othef
benefits to which he was entitled during_the remain
der of the term, and has thereby suffer
damages.

Particulay of damages, . .

Salary for the balance of the period 3
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Rs, per month ............ RS ioivneneces Value of his
deprivation of the sumptuary allowance and
the free furnished quarters for the term RS. w.......
The plaintiff claim —

Rs, —damages

[Verification]

No. 35. Suit to set aside an adoption.
(Title)
. 1. The plaintiff is related to A deceased, as

will appear from the following table :—

A
I
| | {
B C D
! { I
E ¥ G
| | {
H (widow) 1 (plaintfff) I Dratta
]} laint
K pentna
2, Thatsaid E died on...and was possessed of :é’gg‘?:n
considerable immovable property in 1946, and s (D, U, 1956
widow Smt. H defendant entered in p ion on P.U.1952,56}

his death ;

3. That all the male persons shown in the
table except K., are dead and thus the plaintiff
is the nearest reversionary heir of the said E ;

4. That the defendant No...Ram has wrong-
fully got his name entered in the records of the
Government as owner of the property of the said E,
and the other defendants are falsely “piving out that
Ram defendant has been validly adopted by Smt,
H defendant No. 1 ;

5. That the said Ram, was never as a matter
of fact adopted by the said Smt. H,

6. In_the alternative, the plaintiff says that
the said E never gave any authority to the said
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Smt. H to adopt the said Ram or :;ny other boy ; l

7. In the alternative, the plaintiff says that:
the said Ram was, at the time of the alleged adop
tion, an orphan and was not given in adoption by
any one competent to give him in adoption.

The plaintiff claims : ~

1. A declaration that the defendant Ram»
not the adopted son of the said E.

2. In the alternative, a declaration that the
adoption of the said Ram by Smt H is null 2%
voud. [Signature and Verification]

No. 36. Suit fo sef aside an alienation made by®
Hindu father.
(Title)

1. The plaintiffs are the sons of defendant
No. 3 and are, and have always been, members of 2
joint Hindu fammly with him. - The said family B
governed by the Mitakshara law of Benares School.

2 The property detailed at the foot of “‘;
plaint is joint family property of the plaintiffs a8
the defendant No. 2.

3. By a deed dated January 13, 1950, th
said defendant No, 2. mortgaged the said property
to defendant No. 1 nont

4 Tne above mortgage was made Withot
legal necessity, or, at any rate, there was n0 ¢ =
necessity to borrow money at such a high 13
of interest. ; e

(Or, the plaintiff does not admit the existen
of the antecedent debts alleged in the ‘mortgage-dec
as being consideration of the mortgage)}

{Or, the antccedent debts alleged tobe ‘ﬁ:
consideration of the mortgage, \v;:s girg;unsd for ¢

urpose of gambling at Dewali of 1950).
B l'P’l‘he plfintiff clgaims a declaration that the sud
mortgage is null and void. 3 .
[Signature and verification].
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No. 87. Suit for pre-empion Under Mohammadan
aw.

(Title)
1. OneIgbal sold the house described below
to the defendant by a sale deed dated August 18,
1454, for an ostensible consideration of Rs. 10,000,
Description of the house.
2. The real consideration was only Rs. 8,000.

3, The plantiff and Iqbal are,both Shia
Mohammadans.

4. The plaintiff owns a house to the North of
and adjoining the said house, and is a Shafi-i-jar
and the defendant has no right equal or superior,
to that of the plaintiff.

5. The plaint:iff heard of the sale for the first
time on October 1, 1954, and immediately declared
his intention to assert his right of pre-emption.

6. That the same day on October 1, 1954, the
plaintiff made a formal ialab-j-sslitishad in the
presence of the avitnesses and in the presence of the
defendant and the said Iqbal.

The plamtiff claims possession of the satd house
on payment of Rs. 10,000 or whatever sum the
Court determines to have been actually paid as
price of the said house.

(Signature and verification]

No. 38. Sust for obstruction of plaintiffs right of
way.

{Tatle).

1. That the plainiiff 'is, and at all times here-
in after mentioned was the obsolute owner of house
No 26/40 Shakti nagar, Subzi Mandi, Delhi which
20\159 is delineated in red colour in the plain annexed

ereto,
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Draft a
plaint in a
st for pre-
emption of
the saleof 2
house ina
town ont the
ground of
vicinage.

(P. U. 1949]
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L2 That the plaintilf was, and is, entitled!

a right of way from the plantiff’s said house throd
a door marked ‘D’ the plain’ hereto over a plot¢
land belonging to the defendant to a public i
way and back again from the same for umselfb>
dependants and servants at all times of the year

3. That the plaintiff was, and is, entitld
the said right of way of enjoymeat thereof {
over 20 years before the obstruction of the defen;
dant hereinafter alleged, as of right and withov
interuptione

4. That the defendant, has or OF abost
June 20, 1956, unlawfully obstructed the said \\15)!
by constructing a boundary wall & ft. high acrobe
the whole length of thesaidland adjacent tot‘
plamtiff’s house, and has thus caused subegnU;
damage to the plaintiff by affecting the &%
of the above easement of way.

5. That the action of the defendant
a source of great discomfort to the plai
has injured his health, and alsoof his defen

has beent
tiff and
dants

and servants, . intiff
o R S, Jaint
- . i, the
7. That the defendant resides at gilt}::n: o

accrual of the cause of action and the s
the house being at Delhi, this Hon'ble
jurisdiction to try the sait. o
8. That the value of the svit for erﬁega,_
court fees and jurisdiction has been fixed at Rs 4%
The plaintiff claims:—~
(i) Rs 400 as genarel damages ; 4
(i) An order to the defendant to pulf da“::uld
remove as much of the boundary walt asix b be
reserve to the plaintiff the right of way ¥
has been enjoing ;

Court b3
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. (i) Perpetual injunction to  restrain the
¢ Gefendant from the repitition or contwuance of the
i 2ct complained of;

: (iv) Futore damages at Rs. 202 month upto
¥ the time the said obstruction is removed.

[Signature and verification].
‘Written Statements
Only a few nsodel forms of written statements have
€N given of jmportant cascs  The number of the
plaint "to which any written statement ot defence

Telates has been given at the top of each written
statement,

No. 1. Written Statement to Plaint No. 1.
IN THE COURT OF THE SENIOR SUB-JUDGE,
DELHIL

A Sjo B resident of 20/54 Shakti Nagar, Subzi

Mandi, Dethi....ccvoneee v Plaintiff.
Versus
C Slo D resident of 2 Faiz Bazar, Delhi
Suit No .........0f 1957 - Defendant

Suit for the vecovery of Rs. 1120]- being principal
and jnlerest due on a bond.

Wrilten statement on behalf of the  Defendant,
Respectiully sheweth ;=

IEN]

. e Sita Ram
Preliminary objection. suzd Panne
Thot Ahn hand faemden fh hoaats 28 e € is z-l{': Prauzd

(- lie
unsta e, Fslottiona
Nao st o rvre

On merits. tii’gligx

I. That part 1 of the plaist f roer J22 Tbe

o the extent that the delen, : ”W:"’"M orify  defentans
dant et the Lord sl
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15 unstamped
and that 1t
was exccu ed
1 considera-
tion of Sna
Ram
securimg
pardon for
hum from the
Courtin
which he was
being
prosecuted
for murder
Please draft
the written
statement on
behalf of
Hanuman

Prasad
[D. U. 1953
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but 1t is wrong that any lawful consideration pJS“‘fdd
from the plaintifi to the defendant for the bond
The defendant was then being prosecuted for .mlﬂ'dfr
in the Court of.. ., and the plaintiff induc
him to execute the bond in consideration of the
plaintiff securing pardon for him  Morever, as 5(‘;,5
mtted in the preliminary objection, the bond!
unstamped and cannot be acted upon in any maanct

2, That paras 2 and 3 of the phint ‘a‘:)
denied. No amount is due from the defendan
the plaintiff for principal or interest.

3. That re .. 40 v eocduna 02V
ment 15 not
suitable reply 1 N
of action has accrued to the plantiff.

4. That jurisdiction of the Court
demed. - . <

5. That the value of the suit for the purposes ©
court-fes and jurisdiction is not disputed

1t is therefore prayed that the suit be dism
with costs.

is not

jssed
1 .
Sd.f- C. Defendant.
Through Shree K. N. Mehra_‘(Advocatc)
Verification. N
I+C’ the above named defendant hereby verify
that contents in paras 1 to 3 are true to my know-
ledge and paras 4 and 5 to be true according to
information which I believe to be true.
Verified on this ..... at Delhi.
sdjc Defendant-
No. 2. Defence in a suit on account stated
{Plaint No. 6)
"IN THE COURT OF THE SENIOR SUB-JUGE
AMBALA
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AB s/o €D, Oil Merchant Saddar Road, Ambala

... Plaintiff
Versus
E Fs/o G.H, Sugur Merchant, Guru Bazar,
- Amritsar
... Defendant.

Suil for the recovery of Rs 1,500
Suit No...of 1857,
Writtens Statement on behalf of the Defendant.
The above numed defendant states as follows : —

1. That paras 1 and 2 of the plaint are
admitted.

* 2, That para 3 of the plaint is admitted to the extent
that the defendant went to the plaintiffs shop on July
20, 1957 and stated an account in wrmting and
signed a balance of Rs. 1,500 in the plaintiffs account
book, but does not admit the allegation that the smid
defendant understood the accounts on each side.
The said defendant accepted, without checkmng or
understanding’ the accotint ds given to him by
the plainbifl. a

3. The defendant asserts that in the account
as shown in the plaintiffs account-books and as given
by the plaintifi to the said defendant there were
certain substantial errors of calculation ; and the
rates at which the plaintiff purchased sugur were
false and known by the plaintiff to be ‘false
and the plaintiffi got them entered in  his
account books fraudulently to cause injury to the
defendant firm.

Particulars of the fraudulent entries.

(Give some particulars with dates and rates etc ,
together with errors and state the difference).

4. That para No. 4 of the plaint is denied,
The defendant has paid Rs....... to the plaintiff on
July 25, 1957.

147
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5. That paras 6 and 7 are legal and formal
and need no reply.

It is therefore prdyed that the plaintifis suit
may be dismissed with costs.

N Sd/- E F...Defendant
Through...Counsel.
Verification.

I the above named defendant verify that
the contents of paras 1 to 4 of the above wntten
statement are true with in my personal knowledge,
and contents of para 5 of this written statement
are believed to be correct from information
received.

Verified......on.......at...

5d ...EF...Defendant
No. 3 Wrillen statement in a suit for Accounis.
{Plaint No. 8.)
IN THE_COURT OF...

1.Ram Parkash So...resident of Caste...]
2. Chaman Lal ” w ) intiffs
8. Karam Chand ,, ” ,, + Phint
4. BhagRam " ” j
Versus
Prem Kumar $/o...resident of...Caste...Defendent-
Sult No......of 195... '

Suit for rendition of Accounts,

The above named defendant states as follows ?
1. That para 1 of the plaint is admitted.
"ol A " et s e Aeeng

3. That para 3 of the plaint is admitted.
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- 4, That para 4 of the plaint is denied. The defen-
dant left the service of the club on..with the permis-
sion of......its president and handed over all the
books and the funds which were in his custody and
obtained a receipt from him which 15 submitted here-
with as Exhibit ‘A’.

5. That para 5 of the plaint is denied. .

6. That para 6 of the plaint is admitted to the
extent that the Court has junsdiction to by this
suit, the rest is denied.

7. That para 7 of the plaint needs no reply.

. The defendant prays that the suit be dismssed
with costs,

$df. Prem Kumar Defendant.
Through Shree A. Mahajon.
Advocate.
* Verification.

1, Prem Kumar the above named defendant
do hereby verify that the contents of paras 1 to
3 are tue to my knowledge and the r ing
paras are correct to my belief.

Verified at Delhi this day of......1957,

. Sd/- Prem Kumar

Defendant.
. No. 4 Writlen Statement ina suit for injunc~
lion o restrarn nuisance.
(Plaint No. 12)
(Title)
‘The above named defendant states as follows:—

1. Paras 1 and 2 of the plaint are admitted
to be correct.

2. Para No. 3 of the plaint is admitted to this
extent only that the defendant has erected 2 factory
for manufacture of cycle patts. The fact is this that
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Drafta writ-
ien stateme-
at m st for
an ijur ction
to restrain
nuisance

(P U 1953

Tn the suit
spezified in
plaint No 13
Abdul Majid
pleaded in
defence that
there were
other facto-
ries jn the
locality
manufaciu-
ning similar
fireworks
and that he
had 1aken
sufljcient and
necessary
precautions
for preven-
ting nuisance
as the
Mumgcipal by
laws required
to be taken
Pleass dralt
the written
statement on
beha'l of
Abdul Majid,
D, U, 1954).
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this factory has been erected under the supervision
of the Muncipility and its Sanitary Staff is on duty
for all the time to sce that no nuisance, is_create
The said factory has been erected on the directions
of the Punjab Govt. order dated......

3. Para No. 4 of the plaint is wrong and denied.
Plaintiff left his house as he wanted ta benear f0
his office and to a College where his sons an
daughters are studying and thus save himself from
the heavy expense of transport.

1t is therefore prayed that the suit be dismissed
with costs.

(Signature and Verification).

No 5 Written statement to Plaint No. 13.

(Name of the Court and Title of the suit,

Written statement of Abdul Majid.

Respectfully sheweth :
1. That para 1 of the plaint is admitted-
2 That para 2 of the plaint is admitted-

3. That para 3of the plaint js denicd };n‘rz
defendant erected factory’ after seeing that t °n
were so many such facteries in the locality 3
the defendant had taken sufficient and nccesyc_lri}f
precantions for preventing nuisance as the I}Iﬂ";ie
pal by-laws required to be taken. MOreO}Cl"l ot
factory has a 40 feet height chimney fu1 discl 'itcd
of smoke far above the house. The noise emi
is slight. el

4. Thatparas {and 5 of the plaint are dcm'eh;
The plaintiff has left the house only fm;s e
purposes of the suit in order to create fac
support thercof. i

. That para 6 of the plint is denic
the jurisdicticn of the Court is not denied.

d, but
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6. That para 7 of the plaint s legal.
It is, therefore prayed that the smt be di-
smissed with costs.
Sdf—~Abdul Majid.
Defendant

Tlirough Counsel.
[Verification]

No. 6 Written Statement in Ejectment Swuit
(Plaint No 14)
(Title)

The above named defendant states as foll-
ows 1~

L. That para 1 of the plaint is admitted to the
extent that the defendant 13 the temant of the
plaintiff in the premises mentioned in para 1 of
the plaint. The defendant has not seen a copy
of the plan_ referred to mn the plaint and therefore
shows his inability to acecpt the correctness of
the plan. The rate_of the rent is admitted.
Bat it is submitted that the terms and con-
ditions embodied'in the rent note do not affect
the rights of the defendant as a tenant granted
to him by the statute,

2. That para 2 of the plaint is fotally wrong
is emphatically denied. 1t 15 wrong that

the other hand the plantiffs two sons who have
been married are- living seperately in_ the accomod-
ation alloted to them by the Government Thus

there is a decrease in the number of familly
members. -
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1949, 51).
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3. The defendant admits service of notict:
alleged in para 2 of the plaint, but does not admi ;.
that the plaintiff duly determined the defendants|
tenancy thereby. The said notice was not according .
to law as it did not expire with the month of ,
temancy. |

4, That para 3 of the plaint is wroms
and denied. The defendant is not liable toeject
ment on the grounds alleged in the plaint. No
cause of action has accrued to the plaintiff agains!
the defendant.

5. That the defendant does not deny the
territorial jurisditcion of this Hon'ble Court. '

6. That 5 of the plaint is legal and for™
and needs no reply.

Tt s therefore prayed that the suit of the
plaintiff be dismissed with costs. :
[Signatures and Verification]

No. 7. Written statement in a suit Jor rederiph®
of property morigaged.

(Plaint No. 17)
[Title of the Suit]
Suit for Redemption of Property M origaged
Written Statement of defendant.
Preliminary objection. . e

That the suit is premature. Accflri_imgh'a‘; w0
terms of the mortgage deed, the plaintiff . fa
right to redeem the property before cxglrymch
period of five years from the date of the deed, W
period yet remains unexpired.

.On Merits. + only

1. Thatparal of the plaint is correc
in so far thag the defendant is the morfgvage‘fq‘;’;
the plaintiff is the mortgagor. It is, however Po
that possession of the property has e
throughout with the mortgagee. .



- 'FORMS OF PLEADINGS

2. That the particulars stated in para 2 are
' correct, except the description of the boundaries of
the property.

3. That it is wrong that the defendant took
possession of the property on the date of the mort-
gage. The plaintiff, in breach of the express terms
of the mortgage kept the defendant out of the
mortgaged property for a period of two years by
having a collusive suit filed by his brother-in-law
on behalf of his minor son challenging the mortgage
on the ground that it was void as being without
necessity, The defendant had to spend Rs. 1,000
on defence of the suit, which was ultimately dis-
missed bv the Court of......Sub Judge, 1st Class,
Delhi, on.. The defendant is entitled to deduct
this sum of costs from the rent and profits subse-
quently realised from the property by the defendant,
inasmuch as the costs were incapable of being re-
covered from the minor son of the plaintiff. The
defendant was given possession of the properly enly
on......, and even after that date the defendant has
not been able to realise the entire rents and
profits.

4. That para No. 4 of the plaint is in part denied.
No cause of action has accrued to the plaintiff.
Jurisdiction of the Court is not dented.

5. That para 5 of the plaint is not denied.

. . It is therefore prayed that the suit be dismissed
with costs,
Sdf-B

Defendant.
[Verification]
No. 8 Writen Statement in a suit for dissolution }
of partnership and acconnts.
(Plaint No. 20)
[Tiilo of the Sult]}

153
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C wishes to
contest the
suit specified
in plaint
No. 22on the
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" The defendants state as follows : —

1, Parasland 2 of the plaint are admted
The partnership was for a fixed period of 7 yean
from...... which has not yet expired, .

2. Para No. 3 of the plsnt is depied. N0
disputes or differences have arisen between ch'e
defendants uferse but the plaintiff has not contr®
buted his full share of capital of the partnership
business, and has wrongly appropriated consxdgrable
amount of money irom the partnership for his sol
use and as all the defendants protested a0d
demanded the refund of the money, he served the
notices on them in anticipation of the action pro-
posed to be taken by them against him. 5

3. The plaintifis smt is pre-mature and I8
otherwise  incompetent and is brought mala-file
for the purpose of causing injufy to the firm anC
the defendants in anticipation of their action agait®
him. The defendants are and have always bc:rl
prepared to settle accounts with the plaintiff and t0
allow him to withdraw from the partnership on lll;
paying back the partnership assets unlaiviully
appropriated by him.

4. The suit of the plaintiff is not mnintamabhlz
and is injurious and malafide to the firm and ¢
defendants,

5. Paras6 and 7 ‘of plaint arc legal and need
no reply. X

1t s therefore prayed that the suit ¥
dismissed with costs.
[Signed and verified].

No. 9. Wrillen Statement in a suit for declar tion
Plaint No 22)
{Name of the Court and title of the sui(.]\, '
Written statement on behalf of Defendant N0
Defendant No. I submits as under :—
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Preliminary objection ground that

That the suit is barred by Yimitation, the suit is

R barred by

1. That para 1 of the plaint is not admitted limsation,
. forwant of knowledge. that the sale
On Merits in fus favour

That in para 2 of the plaint it is admitted :;5;’:1‘?.'1\;?:

that the preperty m dispute was attached. mosey was
That para 3 of the plaint is admitted. ‘g:,vf)nbf a
- That para 4 of the plaint is admitted. bank draft
That para 5of the plaint is emphatically, suitis not
denied, The property in dispute belongs to nienable
the answering ~ defendant .and auction
not . tola defendant No. 2 as alleged pazgya‘s‘cx;)
in the plaint. Thesaid property was pur. ceftilied by
chased for valuable consideration by the SourtFlease
answering defendant, and the consideration written
W e 3
as paid by a Bank draft. . ) ;l:hl;;}’?r' o
. Tha.t para 6 of the plaint is.denied, the (D, U.1955]
plaintiff has no cause of action against the
answering defendant.
That para 7 of the plaint js legal.
. That para 8 of the plaint is not denied
It is therefore prayed that the swt be
dismissed with costs and compensatory costs
under section 35 A of C. P. C. be awarded
to the answering defendant.
. {Signature and Verification]
No. 10. Defence in a swit for the recovery of

20015 purchased or in the allernative for refind of
Prirchase money,

»

oo w

@

w o~

{Plaint No. 23.) In the suit

. specified in
(Name of the Court and title of the suit) pvlqixlli,
Wrltten statement of Defendant No. 1. Phieg
Respectfully sheweth 3 Chard

L. That Para 1 of the plaint is denjed. The Hisgdedin

Plaintiff never purchased the cabinet from Rs, 300/
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paid by
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only by way
of carnest
money. He
warted
sufficiently
long and
thereafrer
treated the
contract as
cancelled
and the
earnest
moncy
forfeited.
Chuni L3l
pleaded that
hewas a
purchaser i
good faith
without
notice.
Plaase draft
the wntien
statements
on behalf of

{0, UL 1984).
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the defendant and the payment of Rs. 3‘“’“
was only an earnest money and defenda
after waiting su{ﬁcient?‘ for a long time S
the cabinet to defendant No. 2 wheras b
plaintifi had agreed to complete the s~
within 14 days,

2 That Para No. 2 of the plaint is dcr.:r*‘ll
The phintiff failed to complete the s~
within 14 days as agreed and henct, the
plaintiff sold the cabinet to defendant No-2

3. That Para 3 of the plaint is denled.

4 That Para 4 does not concern the answeri?
defendant.

5. That Para § of the plaint is denicd.

6. That Para 6 of the phint in legal.

7. That Para 7 of the plaint is not denisd- .
1t is therefore prayed that the suit be &7
missed with costs.

<df- Pratap Chand
Defendant No. |
Tlrough counsel

Verifieation, .

Paras 1 to 4 of the written statement are 17
and eorrect to my knowledie and the remyi®sy
paras are 3 to my beliel, vendied at Delbd, thise

s- Sant al
Defesulint No 1
(Name of the Court and title of the e3.2)
wWritten stateraont of delonfant No 20

R4

Bepertinly IR TIHEE
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of knowledge, the answering defendant is a purchaser
good farth for valuable consideration and without
notice of any previous sale,
“3. That Para 3 of the plaint is denied.

4. That Para 4 of the plaint is denied.

5. That Para 5 of the plaint is denied.

6. That Para 6 of the plaint is legal.

7. That Para 7 of the plaint is not denicd.

5 It is therefore prayed that the suit be dis-
Knsed Wwith costs and special costs under Section 35
of the C. P. C. be also awarded to the defendant

' 8d/- Defendant No 2
Through Counsel
{Verification)
' No. 11, Written statement sn  suit Sor the reco-
very of price of goods lost inatransit
(Plaint No. 24.)
[Name of the Coust'and title of the suit)
Written Statement of the defendant.
The defendant submits as under :—
Preliminary objection.
L That the defendant resides at Calcutta and
C3Wfll11y carries on his business at Calcutta and Delhi
ourts have no jurisdiction to try this suit,
On merits.
1. That para 1 of the plaint is not denied.
2. That Para 2 of the plaint is not denied.
def 3. That para 3 of the plaint is denjed. The
cfendant duly despatched the goods to plaintiff by
g“ Un-insured ‘parcel post on... .as was the practice
etween the parties and if goods are lost o
placed ¢

otherwise he defendant 1s not respons:bl

157

In the suit
specified om
page 127.
Basant Lat
pleaded in
defence that
he was not
gwlty of
negligence as
he had taken
such care as
a man of
ordinary
prudence
would under
similar cricu-
mstances
have taken.
So the failure
to insure did
not create
any hability.
Please draft
the written

Basant Lal.
D, U.1954).



158

Dratt 2
written state
ment suit for
specfic perf-
ormauce [D.
U.1952).

PRINCIPLES OF PLEADINGS

for the same. There has been no negligence of want
of precaution on the part of the defendant. On,
previous occasions also the goods were never 0%
patched by insured parcel post; as such failure |
does not create any hability.

4 That para 4 of the plaint is demed,
of action ever arose to the_ plaintiff again
dant as the goods were duly despatched.

5 That para 5of the plaintis denied: De}gg
Courts have no jurisdiction to try this suit as
defendant carries on its business at Calcutta s
resides at Calcutta.

1t is therefore prayed that the s!
with costs and also compensatory cos
35—A of the C. P. C be awarded to

no cauvst
st defen

it be dismissd

ts under secttod

the defenduit
Defendant

Through . Counsel

Veritication. B

. the abovenamed defendant, S0k

nly affirm that the facts stated above In %"‘ s

to 3 are true to my knowledge and belicf an® P ion
4 to 6 are believed to be true on ﬁmfoﬂml

received. sdf defendan .

No 12 Writlen statementin a suilfor specific

orformance
s (Plaint No. 27)

[Name of the Court and Tatle of the suit]
Claim for specific performance of contract.
Written Statement vf the defendant.

The defendant submits as follows : e

1. That para 1 of the plaint isnot admlls':;,
to be correct. The defendant did agree to and
House No. to the plaintiff for Rs. 10,000 ey
did receive 1,000 by way of earncst mo
but important terms of agreement to sell were?
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. (8) that possession—and not vacant posse-
35103—will be “delivered on registration of the
eed ; |

() that the pldintiff will purchase the
nacessary - stamp Paper within a month of the
date of the agreement to sell and deliver it to the
d?fendant for execution of a deed of sale along
With a draft deed H

. {0} that the deed of sale will be got registered
n

d brice paid within 45 days of the agreement
to sell and N

(@) that in the event of the plaintiff’s default,
the earnest money will stand forefeited.

2 That, para 2 of the plaint is wrong.

The plaintiff has not performed the essential terms
of the contract within the time agreed nor was
® or is ready and willing to do so. After the
poreement, the plaintiff fold the defendant that
© would ‘g0 on with'the transaction only if vacaat
Possession of the property were deliveted to him
Although at the data of the agreement he knew
that the major part of the property was in
Possession of tenants and possession spoken of in
the agreement to sell was’ possession by attorn-
ment of the portion let and vacant possession of
the rest The plaintiff himself failed to furnish
he NeCeSsary stamp paper of the draft deed of
sale by ‘the agreed time, although reminded by
the défendant by'a letter, copy of which is filed. On
the BON-payment within the agreed period of 45
days the defendant has  forfeited fhe earnest
Money paid and infrmed the plaintiff that the
agreement to ge]) stands terminated.

3 That para 4 s wrong. No cause of action
1S arisen o g phaintil s alieged.  The
Hurisdiction of t)e Court is not denied.

4 That para 5 of the plaint is formal and
needs no reply.p P
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. Tt is therefore priyed that the suit be dismissed
with costs and as the plaintiff has himself been
at_fault throughout and the present suit is frrvolous
and vexatious, the defendant be allowed compensatory
costs as_well under S, 35-A, C. P. C. y

] Sd—
Defendant
Through....‘,...Coumfl

{Verification :—Paras 1 and 2 “to Kknowledge”
*rest to belief']. ‘

No. 13 Defence in an interpleader suits
(Plaint No 30)
Ans (Name of the Court and title of the suit)
Wrltten statement of defendant No. 2.

the
on the
ground that
Cwas an
orphan and
requisite
ceremonics
did not 1ake
place. Besides
he aleo wishes
to allege that
A had entered
to an agre:
ment with C
before the
suit thatif C
<ucceeded i1
the suit_ he

4,000/ only
in full satnfe
action of hiy

wrtten  stat-
ment on
behale of A,
(DU 1955 }

D the ab amed defendant submits as underi=
1. That para No. 1 of the plaint is admitted. .
2. That para No 2. of the plaint is not denied
except that the defendant No 1 is not an adopted s
of B, Defendant No. I was n orphan and B brog:
ght him out of pity and charity, whereas B executts
2 will in favour of the answermng defendnat f;’}:
without prejudice to the plea C has agrecd.wﬁ.‘;"
quish all his right whatever he mights have in favou
of the ansacring defendant for a consideration © 3
4000/~ N
5. That para No 3 of the plaint is not denied

4. That para 4 and 5 of the plaint are 5o
denied, .

5. That para G of the plaint is legal.

6. That para 7 of the plaint is legal.

Additional pleas.

7. That the defendant No. 1 is not the 347/¢)

som of 1. Defendant No, 1 was only an oer}l? pot
was brought by B out of sheur charity and pits.
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the requisite cercmonies of adoption were not
performed,

- 8. ‘That without prejudice to the above plea defen-
dant No. 1 has agreed with the answering defendant
pior to the institution of this suit to relinquish all
his rights and interests in favour of the answering
defendant for a consideration of Rs 4,000/- ou y.

1t is, therefore, prayed that the decree for the
2mount he passed agamst the defendant No. 1 mn
favour of the answering defendant.

(Signature and verification)
Parag 1 to 4, 7and 8 are true to my knowledge.
Paras 5 and 6 on information received.
Sd/-
Defendant No. 2.
No. 14 Written Statement in a suit Jor wrong ful
. dismissal.
(Plaint No 34.) .
(Title}

L. Para No 1 of the plaint is admitted.

2. Para No, 2 of the plaint is admitted to this
extent only, that the plaintiff bad entered upon the
service of the defedant on. .He had agreed to
take the plaintiff in his ce relying up on the
Tepresentations of the plaintiff that he was an honest
and efficient assistant. The plaintifi proved himself
tobe thoroughly inefficient, and untrustworthy,
and the defendant was compelled to dismiss him
from service,

3. Para No. 3 of the plaint_about the dismissal
A tho et T T that the said

() The plaintiff has misapropriated several
Petty “items, and failed to credit the same in

161

Drafta writ-
ten statment
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specififed 10
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30, D wishes
to challenge
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It is therefore prayed that the suit be-dismissed
with costs and as the plaintiff has himself been
at fault throughout and the present suit is frivolous
and vexatious, the defendant be allowed compensatory
costs as well under S, 33-A, C. P. C.

T sd-
Defendant
Through.........Counsel

[Verification :—~Paras 1 and 2 “to knowledge”
“rest to belief’]. 27to. kmowleds

No 18 Defence in an interpleader suit:
(Plaint No 30) .
Ans. (Name of the Court and title of the suit).
‘Written statement of defendant No. 2.
D the ab d defendant submits as under:=

the

on the

ground 1hat
w3as an

otphan and
requisiic

1. That para No. 1 of the plaint is admitted.

2. That para No 2. of the plaint is not denied
except gmt t)}e defendant No 1 is not an adopted son

did not take
place, Besidey
he alio wishcg
to aflege that
A had enlered
10 an agres
mentwith C
before the
st thatif C
rucceeded in
the sut he
would aceept
from A I
4,000/ only
in full <atsfs
action of hig
clum. Pizase
draftthe
written  staty
meat on
hehafeof A
f0.U. 19553

. No 1 wasnorphan and B breu:
ght him out of pity and charity, whereas 1§ execut
a will in favour of the answering defendnat 2n
without prejudice to the plea C has agreed to relin-
quish all his right whatever he mights have in favour
of the ansaering defendant for a consideration of Rs
4000/~ .

3. That para No 3 of the plaint is not denied.

4, That para 4 and 5 of the plaint are®ot
denied. .

5. That para 6 of the plaint is legal.

6. That para 7 of the plaint s legal.

Additional pleas.

7. That the defendant No. 1 is not the adopte]
sonof B. Defendant No, 1 was only an orp!}:m 33’1
was brouzht by Bout of shecr charity and pity, 3%
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the requisite cercmonies of adoption were not
performed.

8. That without prejudice to the above plea defen-
dant No. 1 has agreed with the answering defendant
piror to the institution of this suit to relmquish all
his rights and mterests n favour of the answering
defendant for a consideration of Rs 4,000/- on y.

1t is, therefore, prayed that the decree for the
amount be passed agamst the defendant No. 1 in
favour of the answering defendant.

[Signature and venfication)
Paras 1 to 4, 7and 8 are true to my knowledge.
Paras 5 and 6 on information received./
Defendant No. 2.
No. 14 Writlen Statement in a suil for wrong ful
dismissal.

{Plaint No 34.)
(Title)
1. Para No 1 of the plamt is admitted.

2. Para No. 2 of the plaint is admitted to this
extent only, that the plaintiff bad entered upon the
service of the defedant on.........He had agreed to
take the plamntiff in his service relying up on the
representations of the plaintiff that be was an honest
and efficient assistant. The plaintiff proved himself
to be thoroughly inefficient and untrustworthy,
and the defendant was compelled to dismiss him
irom service.

3. Para No. 3 of the plaint about the dismissal
of the plaintiff is admitted, but denies that the said
dismussal was wrongful. -

Additional Pleas :—

(11)_ The plainiif( has misaprvnpriated several
petty “items, and failed to credit the same jn

161
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registers,

(2) The plaintiff was guilty of gross misconduct
on several occasions.

(3) The plaintiff was negligent in the perfor-
mance of his duties, -

It is prayed that plaintiff’s suit be dismissed
with costs,

No 15 Dsfence in a suit to set aside an alienation
made by Hindu father. .
(Plaint N, 36.)

(1) The defendant admits the allegation in
paras 1 and 3 of the plaint.

(2) The defendant denies that the property was
the jomt family property in which the plamntiffs had
any interest. It was thc self acquired property of
the defendant No 2

(3) The defendant denies that the mortgage was
made without legal necessity or that there was 10
necessity for the rate of interest stipulated.

(4) The mortgage was made to meet the

n;\::\rriage expenses of Smt. Tara daughter of defendant
No 1.

(Or the defendant denies that the antecedent
debt was incurred for the purpose of gambling).

(Or the defendant No. 1 .owed a debt to one
Raj Kumar under a bond dated July 1, 1922 and the
mortgage was to pay off the debt).

(5) The rate of interest stipulated in the mort-
gage deed is what was generally prevalent at that
fime in the market (or, was at the time and under
the circumstances fair and reasonable)

(6) The plaintiff was not born when the said
mortgage was made, and the only other members of
the family of defendant No. 2. at the time wete the
plaintiff’s uncle and elder brother and the morigage
was made with their censent.
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No 16, Defence in a suit for pre-emplion Under
Mokammadan Law.

(Plaint No, 37.)

.. . The defendant admis to have purchased the
said house from Iqbal but demes that the real con-
sideration was Rs. 10,000,

2, The defendant admits that the plamtiff 1s
a shafi-i-jar but denies that the defendant has no
preferntial right. The defendant owns a house to
the North of the house 1n suit and the defendant has
aright to pass daily used water from his house
through the house n_dispute. Therefore the defen-
dant claims to be a Shafi-t-Khalil,

3. The defendant does not admit that 1mmedi-
ately on hearing of the sale the plaintiff declared his
intention to assert a right of pre-emption.

4. The deie,ndant denies that the plaintiff made

rehad e defend

the talab-i-ish m the p of the nt
orat all,

MISCELLANEOUS APPLICATIONS
Applications under the C. P. C.
No. 1.—Objection about compensatory costs under
~ 5354, C.P.C (g :

(Name of the Court and title of the suit).
Application under S. 35A] C.P.C. (a) about con-
Pensatory costs.

(By defendant),
- ‘Fo the written statement, add, as the last para-

graph,

*The plaintifi’s claim is false (or vexatious), to
the knowledge of the’ plaintiff and the defendant

therefore claims special costs by way of ‘compen-
sation.” -
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(By plaintaff).

*“1he plaintiff begs to submit that the defence
of payment put forward by the defendant is false
and vexatious to the knowledge of the said defen-
dant and therefore claims special costs by way ol
compensation.”’

No. 2. Application for amendment of Plint
Judgment, and decree (Sec, 152).

[Title of the Suit)
Application under S. 152, €. P. C. for amendment
of the plaint, judgment and decree.

The decree-holder submits as under s —

1. That a decree was passed in the cause nated
above by this Hon'ble Court on 20. 1. 56 for sale
of the property mortzaged by the judgment-debtor
with the decree-holder.

2. That the survey Nos. of the plots as given
in the decree and the ‘judgment are Nos. 250 and
251, but as a result of alteration of survey Nos in
a recent settlement, these Nos. no longct.rcfcr to
the property 1 suit. The property to which the
decree, the judgment and the plaint relate has now
come to bear Nos. 400 and 401.

3. That the mistake in the plaint, the judg- .
ment and the decree has crept in, due to the fact
that the plaintiff had given in the plaint the survey.
Nos. and the bounderies of the mortgaged property
as described in the mortgage deed He had no
knowledge of the alteration of the survey Nos. The
defendant also put in his defence with relation to
the property deseribed in the mortgage deed. The
description “of the property by bounds does not,
therefore, tally uil{: its ~description by sure
numbers.

4. That it is just and proper that the decree,
the judgment, and the plaint be amended soasto
substitute Nos. 400 and 41 for Nos. 250 and 251,
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_ Itis, therefore, prayed that the decree, the
judgment and the plaint” be amended and the new
survey Nos, of the plots, 400 and 401 be substituted
for the old survey Nos 250 and 251.
Sdj- 8,
Decree-holder.
{[Verification.}
No. 3 Application for Amendment of pleading.
[Name of the Court and Title of the Suit].
Application of the defendant under Order VI 1. 17,

C. P, C for amendment of written slalement Dralt an
apphcation
Respectfully sheweth :— amendment

. ofa written~
1, That the cause above noted is pending in this statement

Hon'llxle'CQurt and the next date fixed for hearing [D. U. 1939.]
therein is 25, 7, 57 for evidence.

2. That during his examination before 1ssues,
the plaintiff stated facts not given in the plaint
\vhlch. point to an allegation of fraud having been
practised against him in the matter of execution of
the contract 1 suit. In the plaint, fraud was pleaded
in relation to performance only. It has therefore

ecome necessary to controvert these facts.

It is thercfore prayed that the defendant be
allowed to amend Para 3 of his written statemant so
3s to controvert the plea of fraud relating to the
¢exccution of the contract.

Sdf- B,
Defendant,
[Verification : Both Paias “to knowledge™.]

No. 4. Application for setting aside an

exparte decree under O.9.r, 13C. P.C.

(Name of the Court and Title of the suit.)

Application under order IX. r, 13C.P. C.
for setting aside ex-parte decree,
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4. That......(Repeat paras 4 and 3 of the appli-

cation).
Sdy- Y,
Delhi ... The March, 1958
Deponant.
Verificatlon.

I, Y, named above take oath and say (or, state
on solemn affirmation) that the above affidavit 1s
true and correct and that no part of it 1s_false, nor
has anything been kept concealed from this Honour-
able Court.

SdJ- Y,
Delhi......The March, 1958, Deponant.
No. 5. Application for an d of Issues
[Name of the Court & the Title of the suit]
Application of the Plaintiff for amc:giment of

Issues under Order X1V, 7.5, C. P,
Sheweth ¢ —

1. That issues were framed by this Hon'ble
Court on the last date of bearing, the 12th Novem-
ber, 1956.

2, That issues No. 1 as framed unjustifiably
cass the burden of proof on the plaintiff, In face
of the admission in Para 3 of the written statement
of a relationship of agency by the defendant, the
jssue should have been : “Whether a suit for accounts
is not maintainble.”

3. Thatispara§ of the plaint, an alternative
plea of defendant’s liability to the plaintiff for
“money had and recejved” has been raised speci-
fically, which the defendant has denied. No issue
has, however, been framed on the point,

It is therefore respectfully prayed that issue
Nb, 2 be amended as stated in Parapz above an:l an
additional issue on the alternative plea be framed.

d /e,

Verification Plamnuiff,
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The defendant sabmits as under :—

1. That in the suit noted above, a decree was
Passed ex-parte azainst the defendant for Rs. 5,000)-
on. . --on default of the defendant to appear.

2 That the case was fixed for heating of the
cvidence of the parties on the aforesaid date.

3. That the defendant was never served person-
ally with the summons, the service was effected by
affixing on the door of the defendant while he was
in prison.

4 That the defendant could not appear on the
date of the hearing as ke was in prison on that date.

5 That the absence of the defendant was not
voluntary.

6 That the defendant came to know oOfl...
when he was released from the prison.

It is therefore prayed that the ex-parte decree
be set aside and the case decided on mevits.

Dated SdJ- Y,
Defendant. .

(Application js to be supported by affidavit.

Hence no verification is given.)
Atfidavit,
(Name of the Court and Title of the suit)

Affidavit of Y son of Z, caste Hindu, aged :}\20“’
40, by calling a Merchant of 1u, Nai Sarak, Delhi.

Y, above-named takes oath and says as under
(or “states on solemn affirmation,”) : —

s gs b

L. That (Regeat para 1 of the application, s
stituting “l"( for “the - defendant’” and making

corresponding changes in verbs.) i
2. That......(Repeat para 2 of the application).
3. That......{Repeat para 3 of the application)-
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4. That......(Repeat paras 4 and 5 of the appli-

cation).

Sdj Y,

Delhi ... The March, 1958
Deponant.

Verifleation.

I, Y, named above take cath and say (or, state
on solemn affirmation) that the above afidavit is
true and correct and that no part of it is false, nor

has anything been kept concealed from this Honour-
able Court,

) sdr Y,

Delhi......The March, 1958, Deponant.
No. 5. Application for an amendment of issues
[Name of the Court & the Title of the suit)

Application of the Plaintiff for amendment of
Issues under Order XIV,7.8,C. P, C.
Sheweth 1 —

1. That issues were framed by this Hon'ble
Court on the last date of hearing, the 12th Novem-
ber, 1956,

2. That issues No. 1 as framed unjustifiably
cass the burden of proof on the plaintiff.” In face
of the admission in Para 3 of the written statement
of a relationship of agency by the defendant, the
issue should have been : “Whether a suit for accounts
is not maintainble.”

3. Thatispara 5 of the plaint, an alternative
plea of defendant’s liability to the plaintiff for
“money had and received” has been raised speci-
fically, which the defendant has denied. No issue
as, however, been framed on the point.

It is therefore respectfully prayed that issue
Nb, 2 be amended as statgd in Para 2 above and an
additional issue on the alternative pleaé ge framed.
-A
Verification Plaintiff,
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Para 1 of the application is true to m{]knov
ledge and Paras 2 and 3 are so to my belief. Verifie
at Delh, this 8th day of March 1958.
Sdf-A
Plaintiff.
No 8 Application {0 sue as a pauper
(Title).

Draw up the plaint in the usual form, and ad
the followiug before prayer for relief as a seperat
paragraph -

“The plaintiff is not possessed of means suff
cient to enable him to pay the court-fee prescribes
by law for this suit, and therefore prays for permis
ston to sue as pauper. The immovable and movabl
property owned and possessed by applicant 1
svecified in schedules A and B respectively at the fo
of the plamnt.”

No. 7. Application for execution of décree unde
0.21r.11& 35C. P.C.

(a) In the court of......Sub Judge, 1st Class
Delh: A, son of X, caste Arora, resident of 4,...L.ane
Delhi

o . Decree-holder
Versus

E,son of ¥, caste Khatri, of No.13...Road, New

Delhi
+oeer. Judgment-debtor

Application for examination of decrec
under 021,111 & 35,C. P. C.
The decree-holder begs to apply for execution
of the decree, particulars whereof are noted below :—
(#) The number of the Suit No. 57 of 1957
suit.
() The date of the 25, 10, 1957
decree.
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& zeaeed
Finging the legal representaticer of fre decesse
Ufendant on secerd,

The plaintiff begs to state 25 vzdes s .

L. That the defendant abore. dﬁ?‘"ﬁg%
rihion 20. 1. 57, Leaving behind ki il
pamed A and B and 2 widow, E ¥, who
the Degal heirs of the deceased :r.(‘.l:;» A‘cg_
%2 N0t govemed by the Indian e e
Allbis herrs gre thetefore hiz proper lsg (i

Sentatives,

2. That their addresses are 23 tmder 3—

urvives apgainst
3 That the right to sue s Tiives st
:‘he il representatives of o deceaced defin
ant,

¢ ihe, © T s made within
T IO i e
and & } © e, r ef Asticle 177,
Indray Limtation Act, and the
Tt is therefore prayed that the two enn3 the
idow of the Iate. cfendant be brought on
Tecord as his Tegal regresentative. S4)-
Plainﬁ(f.aﬁd
Werfication Paras 1 and 2 *to knowedlge
Sand 4tg belief' ]
No. g,

? wifness
Application for examination of 8 ©
o open Commissios.

: e suit]
[Name of the Court and title of ‘h'i &2C. P
Application under Order 26‘0;'0‘”7; Campi=
- Jor “evamination of a wilness et 35
ssion, dofendant) subm
The plaintiff (or the
under ;—

Leen

, 58 has

L. That in the above sl'it’gzjixgl the evidence
P hearin|

fixed as the next date of

i5to be recorded,

17t
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has been passed against the judgment-debtor by

this Hon'ble Court, It is prayed that Ppossession of
the Bungalow No, 13,—Road, New Delki, a certified
€opy of the plan whereof g attached to this appl-
cation, be got delivered to the decree-holder, as alss

B attached hereto, the immovable property being
better delineated in the plans C and ‘D attached to
this application, The decree-holder is taking steps
separately for determination of future mesne

Pprofits,
Sd/A

Dated ; 20. 11, 1957, Decree-holder.
Verification
The contents of the above application are true
and correct to the best of any knowledge. Verified
at Delhi, this 20th day of November, 1957.Sd A

Decree-holder.
Armmmetn e me profits is no part
' - isa part of proceed-

1 for final decree has
t o , C. P. C.after the
Gelenuant has delivered or the plaintiff has obtained
possession _of the property or for three years from
the date of the decree, whichever is earlier, and the
Commissioner has determined the amognt of the
mesne profits.  Only on the final decree  being
passed will an application for realisation of the
amount in execution He.

No. 8 Application for substitution of the heirs
of @ decensed plaintify (0.°22. B 3) (5)

[Name of Court and the tigte of the susi]

Application Under 0, 22, 1. 3. C. P. C. Jfor

¢
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bringing the legal representatives of the d 4
defendant on record,

The plaintiff begs to state as under :—

1. That the defendant above described died
at Delhion 20. 1. 57, Leaving behind him two sons
mamed A and B and 2 widow, Smt. Y, who are
the lepal heits of the deccased defendant, who
was mot governed by the. Indian Succession Act.

All bhis heirs are therefore his proper legal repre-
sentatives.

2. That their addresses are as under :—

3, That the right to sue survives against
:ihet legal representatives of the deceased defen-
ant.

4. That this application is bemg made within
9 days of the date of the death of the defendant
and is therefore within time in view of Article 177,
Indizn Limiation Act.
.. It is therefore prayed that the two sons and the
widow ‘of the late defendant be brought on the
tecord as his legal representative. sy

Plaintiff.
Werfication Paras 1 and 2 ‘to knowedlge® and
Sand 4 ifg belief’] .

No. 9, dpplivation Jor examination of a wilness
o1 open Commassion.

[Name of the Court and  title of the suit]
¢, ftplication under Order 26, 7.1 & 2.C. P.
s;;qf" examination of a wilness on open Commi-

n !

The plaintiff {or the defendant) submits as
under s

fix 1. ‘That in the above suit, 25. 8. 58 has been
2xed a5 the next date of hearing when the evidence
510 be recorded.

'
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Verification

I A, solemnly affirm that the contents of the
> above affidavit are true to my knowledge and that
no part thereof is false, nor has anything been
kept concealed from this Hon'ble Court,
Sdf A

Dated : 20, 2, 52. Deponent
No. 10, Applicatian for  arrest before  Judg-
tenl under 0. 38 v, 1. C. P, C.
(2) (Name of the Court and Title of the Suit].

Apialicatlon of the Plaintiff under O. 38, r, 1,
C.'P. C. for arrest before judgment.

The Plaintiff-applicant states as under "—

1. That the plaintiff has filed a suit against the
defendant for recovery of Rs. 5,000 and the next

date for hearing fixed “therein is 23 -3-57 for evidence {

of the defendant,

. 2, That the defendant with intent to defeat the
plaintiff and to make it impossible for him to realise
the amount that may be decreed against the defen-
dant, has removed his place of business from Delhi to
Jaipur and has sent to that place all his goods, stock-
in-trade and household effects and has also begun to
reside there permanently.

3. That the defendant does not own in Delhi any
other Praperty movable, or immovable which may be
available for attachment in execution of the decree

at may be passed against him in this suit.
the It is therefore prayed that a warrant to arrest
he defendant and bring him before the Court to
; 0W cause why he should not furnish security for
S appearance be issued,
Delh ; Sdj- A,
Dated 10, 2. 1957, Plaintiff.
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2 That amo~: the witnears of the ap-\lI:'J:l
cited din the Lot of witneu~, f28mt Y whaisa
Poedanishin Dl anl e exempted from persanal
apperrance in Courts ualer the provsdons of the
Co Po€0 She pedddes in Tihar, Dethi, within the
Jutisdiction of the Hon'bls Censt,

3 That the examinatin of Y is eseential e
proof of faets an wuppert of the applicant. This
toa cawe where it woullbe it ani proper 2
commimion to wa= for examiniiion of Y ather
teudenen,

It 1 therefore praved that an opea commisizn
be josued for the examnation of ¥,

Dated : Delhi, the 20t Pebruary, 1998,

Phintitf {or Defendant)
AFFIDAVIT

‘Name of the Court and Title of the Suit2s
above}

AmMdavit of A, son of X, a Hindu, aged about 47
rears, by profession a trader, resident of DBazar
Jallimaran, Delhi,

1, A, described above, solemnly  affirm
under :—

1. That the suit above noted is pending in ‘!he
Court above described and that the ncxt«‘g\tc or
hearing fixed therein is 25, 3. 38 for recording ©
evidence of the partics,

2  That among my witnesses is Smt. \,“,:g
is purdanishan lady, and is exempt from appeanns
persomally in Courts . for

3. That the evidence of Y is nccessal’)}'l ;’c
my case and that it is just and proper that she
exammined on commission.

Delhi : s/ A
Dated 20. 2. 58

as

Deponcnt
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Verification
T A, solemnly affirm that the contents of the
above affidavit are true to my knowledge and that
no part thereof is false, nor has anything been
kept concealed from this Hon’ble Court.
Sdf A

Dated ; 20. 2, 52. Deponent

No. 10, Application for
ment under O, .;?r 1.C. {’ C

(2) {(Name of the Court and Title of the Swit].

Applicatlon of the Plaintiff under 0. 38, 1,1,
C. P. C. for arrest before judgment.

The Plaintiff-applicant states as under —

1. That the plaintiff has filed a suit against the
defendant for recovery of Rs. 5,000 and the next
date for heating fixed therein is 23 -3-57 for evidence
of the defendant.

.2, That the defendant with intent to defeat the
Plaintiff and to make it impossible for him to realise
the amount that may be decreed against the defen-

ant, has removed his place of business from Delh1 to
Jaipur and has sent to that place all his goods, stock-
n-trade and household effects and has also begun to
Teside there permanently.
ol 3. That the defendant does not own in Delhi any
a € property movable, or immovable which may be
t}\::ulable for attachment mn execution of the decree
at may be passed against him in this suit,
It is therefore prayed that 2 warrant to arrest
lhe Qefendant and anlrl’g him before the Court to
:0% cause why he should not furnish security for
Do Ppearance be issued.
elhi ; Sdf- A,

Dated 10, 2, 1957, " Phaintiff

arrest before  Judg-
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AFFIDAVIT

[Name of the Court and Title of the Suit].

Affidavit of A son of X, caste Hindu, age
aboat 45, by calling a trader, of 99, Nai Sarah
Delhi,

I, A, above described make oath and say &
under (or *‘State on soletmn affirmation”) :—

1. That ... (Repeat Para 1. of the Applicatien
substituting 1" for “the plaintiff’ and making cor
responding changes in verbs }

2, That...(Repeat T'ara 2 of the Application)

3. That...(Repeat Para 3 of the Application}

Sdf- A,
Delhi: The 10th February, 1957, Deponent.
Verification.

I, A, described above make oath and say (of,
state on solemn affirmation) that the above affidasnt
is true and correct and that no part of it is falst
nor has anything been kept concealed from this
Hon'te Court-

&df- A,

Delhi ; The 10th February, 1957, Deponent.
No. 11 Application for attackment before Juig:
ment,
[Name of the Court and Title of the Suit).
Application of the plaintiff under O. 38, rule
5. C. P.'C. for attachment before Judgment,
Respectivlly sheweth i~
3. That the plaintifi has this day filed a suil
against the defendant for recovery of Rs. 5,000 on
the basis of & promissory note attached with the
plaint and no date has been fixed in it so far.
2. That the defendant has expressed his iN;

tention ta disposz of all his attachable propersty @
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, ;?E na};ure of stock-intrade to a relative of his {or to

e hasalso remgyeq valuable property such
i bis radip e, Tefrigerator, sewing machine, ceiling
485, wardro!

3 » rom his own house to the residence
ofYat 26,~Road, Ney Delhi,

3. That the Object of the defendant i to defeat
the fust elaim of the plaintifi and make realisation
of the amgy that may be passed

is property
arrangement
; A That if the defendant
of his Property ag aforesaid, ¢,
i Ifkely 1o be defeaf
be delageq,
Ttis therefore f attach.
fore 310 Praved that an order of attach.
’r;xent beInre.]udgmenSt] of the property of the de-
dant, detajleq 1y the Tist attached to this applica-
twn, be Issueq, !
D

succeeds in 'diqusir}g
e claim of the plaintitf
ted, and ip any event is bound to

- Sdf A,
Pted 10 _gg Plaintif
List of property to be attached
LAy stock-in-trade furniture,  almirals,
?t?ngs' iling faHS.lzlectric' bulbs in the shop of the
ppeint at” g Esplanade Road, Dellii, value
Porcsimiate) 3,000,

N,
2 A Generat g} ctric Refrigerator ; an M.V,
Sﬂgxo Set, three war:l-wbes, mg)tor cycle, B. 5, A,
;'.o 2H ©. DLH owned by the defendant Iying at
"*~Road, Now D, 15, 2y
B4/ A,
e l0p gy Painglt,
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1L Sex........ Female
2. Date of Birth ...14th October 1954
3. Name «ov...Parbats,
4. That the respondent has without reason=
AMla aveenn - N siety of the petiti-
. Teet The petitioneer
. b . ‘mis.

. 5. That there is no collusion in the present-
ation of the petition and the petition has been
sriscme'd without any unnecessary and improper

elay. .

. 6. That there is no legal ground why the
elief asked for should not be granted to the
petitioner,

7. That there has been no previous litigation
dmongst the })artics with regard to the marriage
by or on behalf of any of the parties.

. 8 That the marriage was solmonized in Delln
Which is within the local limits of ordinary civil
)nnsdngtion of this Hon'ble Court. The Husband
and wife reside and last resided together in Delhi.

is Hon'ble Court, has therefore junsdiction to try
this petition.,

It therefore prayed that a decree for restitution
of conjugal rights be passed in favour of the petits-
Oner against the respondent.

Sd/- Bhanti Devi
Petitioner.
through

. K. K. Mehra,
. Advocate

Verification »

Veritied on solemn affirmation that the contents

9 paras 1 4o 8 are true to the best of the petiti-

°8er’s information and belicf.
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Verified at Delhi on 19-8-1957
§dJ- Shanti Devi
Petitioner.

No 2. Petition for judicial separation.
IN THE COURT OF DISTRICT JUDGE AT
DELHI

(Matrimonial [Jnrisdiction)

Lilavanti daughter of Ram Dass, wife of Jagan
Dass, now tesiding at 102, Arya Pura Subzi Mands,

Delhi......... Pebitioncr
Versus

Jagan Dass sfo Murli Dhar, Resident of 205,

Gandhi Nagar, Delhi......... Respondent

Petition for judicial scperation undey Sec. 10 of
the Hindu Marriage Act, 1935,

The petitioner above named begs to submit as
under :—

1. That the petitioner was lawfully married
to the respondent according to Hindu rites on 17th
of January 1956, at 102, Arya Pura Subzi
Mandi Defhi.

2. That the status and the place of residence
of the parties to this petition at the time of the
marriage and at the time of the filing of the petition

was as under 1~

Husband Wife
Status Place of resldence  Status  Place of residence

(Before Marriage)

Unm- 205-E Gandhi Hindu 102, ,LArya Pura
artied Nagar, Delhi  Virgin Subzimani,
Hindu Dethi.

(At the time of filing of the petition)
Married 205, E Gan&i Married »

Hindu Nagar, Hindu
Delhi.
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3. That the martiage was duly consumated
at Delhi and the partics had been co-habitating with
cach other as husband and wife at Delh.

4. That the respondent after a few days of the
the marriage started treating the petitioner badly
and beat her on many oc astons The beating was
witnessed by the neighbours without whose inter-
vention therewas always a2 danger to the life of the
petitioner.  The respondent voilently beat the
petitioner and turned her out of his house on 18-6-57.
The petitioner stace then 1+ hwing with her parents
and fears that if she returns to her husband’s house
he may not kill her

5. That the petitioner has not any way con-
doned the cruelty of the respondnt.

6. That the petition has not been presented in
colluion with the respondent.

7. That the petition has been presented without
any unnecessary and improper delay.

8 That there is no other legal ground why
the relief prayed for should not be granted to the
petitioner.

9. That there has been no previous Ittigation
in regard to the masriage by or on behalf of any
party.

| I T’ in Delin

linary civil
narties last
) ' 5 therefore
jurisdiction to grant the relief claimed.

1t is therefore prayed that a decree for judicial
separation in favour of the petitioner agamnst the
respondent be passed, .

Sd/-Lilavanti
R . * Petitioner.
. Through R. D. Mathur,
Abvocate

178
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Verification :—

_Venfied that the facts stated in the above
petition are true to the best of the petitioner’s
information and belief.

Verified at Dzlhi on 19-8-1957.

Lilavanti

Sd/-Petitioner
No. 3--Petitlon for annulment of marriage.
IN THE COURT OF DISTRICT JUDGE AT
DELHL

i Ram Ditta sfo Bhagat Ram, resident of 5043,
Krishna Nagar, Karol Bagh Delhi......Pefitioner
¥s.

Ram Piari_dfo Gulzari Lal, wife of the Peti-

tioner, now residing at 402-A, Gandhi Nagar, Delhi
...Respondent.

Petition for Annulment of marriage under Sec.
12 of the Hindu Marriage Act 1955.

The petitioner prays as under :—

Paras [ to 3 same as Paras 1 to 3 of Petition
No: L.....

4. Thatthe respondent was at the time of
marriage pregnant by some person other than tl.'mf
petitioner and the ™ petitioner was at the tm;]e 0E
marriage ignorant of this fact and pmceegm%sa' a\;{
been instituted within one year from the 'theh
the marriage and the martial intercourse Wi  the
consent of the petitioner has not taken place smc?
the discovery by the petitioner of the existance o
respondents pregnancy by some person other than
the petitioner.

5. Paras 5 to B same a8
Petition No. 1...

Tt is therefore prayed that a d
ment of marriage be passed- . Sar-

Petitioner -
'

paras 5 to 8 in

ecree of annual-
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Verification same as in Petition no. 1......
No. 4. Pelition for Divorce.
[Heading and title same as in Petition no. 3...]

Petition for divorce under Sec. 13 Hindu Mairi-
age Act 1955 on the ground Adultry by wife.

The petitioner begs to submit as under :—

Paras 1 to 3 same as Paras 1 to 3 of petition
no. 2 ...

4. That the respondent had illicit intercourse
with persons other than the petitioner after the
marriage between the parties. Several persons
unknown to the petitioner visit the house of the
petitioner in his absence and neighbours have seen
the respondent with such persons in suspicious
i and p ing mood. The peti-
tioner is not aware of the names and particulars
of such persons and is unable to furnish the same.

5. Paras § to 8, same as in Petition no. 1...

It is therefore prayed that a decree for divorce
be passed in favour of the petitioner agamst the
respondent.

Sd/Petitioner
Verification as in petition No. 1
No. 5. Application Under S,* 24 of the Hindu
Marriage Act, 1955.

IN THE COURT OF DISTRICT JUDGE AT
DELHI

Lal Chand s/o L. Muni Lal rjo 202 Darya Ganj
Delbi. v, «Petitioner
s

Snat Shanti Devi dfo L. Kalu Ram rjo...
Respondent.

Applicalion Under S, 24 of the Hindt Maryi,
Act, 1955, - of the Hindu Marriege

181
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Sheweth,

1. That the petitionar has filed a petition of
divorce under S, 13 of the Act against the respondent
on the ground of adultry.

2. That the facts stated in petition are false
to the knowledge of the petitioner and petition has
been brought with a view to harrass the respondent,
.3 That the respondent has noindependent
income sufficient for her support. Besides she has
two children to support one of whom s studying in
aschool. She has no means even to contest the
present appheation. .

In view of the above it is prayed that the
petitioner be ordered to pay;

{a) amonthly sum of Rs...Pendente lee;

(b) asum of Rs. 150/- as the expenses towards
3 of the pending T di

the g
Sd/-Shanti Devi
Respondent

Through.........(Advocate)
(Affidavit)
No 6. Writlen statement to Pelition No 1.

{Heading and title same as in Petition’ No 1.]
The respondent above pamed begs to state as

under ;-

1. That para one of the petition is admitted.
2, That para 2 of the petition is admitted.
3. That para 3 of the petition is admitted.

4. That Para 4 is totally wrong and is emp-
hatically demied. It is wrong that the respondent
has withdrawn from the society of the petitioner
or that he has turned the respondent out of his home.
The petitioner on the other }}and devolepgd some
mental frouble after the birth of a child. The



FORMS OF PLEADINGS

respondent has been getting her treated medically
by some well known doctors at the place but the
petitioner remained to be of unsound mnd inspite
of the best treatment she was getting. The petiti-
oner also left the home of the respondent in his
absence and without informing him. She has
since then refused to come back in spite of many
requests by the respondent and continues to be of
unsound mind for more than the last 2} years. It has
therefore become 1mpossible for the respondent to
live with the petitioner because of her insamty.

5. Para 5 15 admtted to the extent that
there is no collusion between the parties but 1t 15
submitted that petition has been filed after a lapse
of about 2} years.

5 Para 61s wrong and denied. The petitioner
being of unsound mind is not competent to file the
petition.

7. Para 7 is not denied.
8. Para 8 is admitted.

Tt is therefore prayed that the petition for restitu-
tion of conjeergal rights be ;hsmissed and the petition
of the respondent for judical seperation on the
ground of petitioner’s insanity be allowed.

Sd/ Petitioner.
through Advocate
[Verification}

No. 7. Written statement to Petition No 2,
[Heading and title same us in Petition No, 2.]
The Tespondent above named begs to submit

as under 3—
1. Para 1 is admitted.
2. Para 2 is admitted.
3 Para 3is admitted.
4. Para4is denied, it is wrong and denjed
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ghotdhoene 0T efitioner or treated
ot v is no danger to the
R Itis also wrong

tuat tue respondent turned the petitioner out of his
house. On the other hand the petitioner left the res-
pondent’s house in his absence without informing
him. She has refused to come back and Jive with the
petitioner inspite of many requests by the respondent
in this behalf. The respondent even took some
respectable people along ‘with him to the house of
petitionor’s parents 1n order to bring the petitioner
back but no heed has been paid to the respondent’s
request either by the petitioner or her parents. The
respondent is still ready and willing to keep the
petitioner with him.

5. Para 5 is jrrellevant.  There is no question
of condonation since the respondent never treated
the petitioner with cruelty.

6. Para 6 is not denied.

7. Para7 islegal butitis submitted that the
getitioner has no cause of action agaiust the respon-

ent.

8. Para 8 is denied. The petitioner hasno
legalright to present the petition, Morseover no
legat right of the petitioner has been infringed.

9. Para 9is admitted. i

10, ‘The jurisdiction of the Hon'ble Court is not
denied, tion be 4
It is therefore prayed that the petition be dis-
missed with costs.
[Signature and Verification].
No. 8. Written statement fo Petition No. 3.
[Title]

1. Paras No 1 to3 same as in written state-
mgnt to petition No 2.
2, Para 4 §s denied. It is wrong that the
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tespondent was pregnant by some other person as

- alleged  The respondent got pregnant only by the
Petitioner after her marriage with him. The peti-
tion has been presented with some ulterior motives
Since the petitioner is a vagabond and wants to get
tid of the respondent by foul means,

3. Paras 5 to 8 same as in written statement
to petition No, 2,
. Itis therefore prayed that the petition be dis-
missed with costs,

[ Signature and verification ].

No. 8 Written statement to Petition No. 4
(Title)
L. Paras 1 to 3 are same as in petition No. 2

1 2 Para 4 is wrong and denied. It is abso-
utely wrong that the respondent ever had nter
foursed with any person whome so ever other than

€ petitioner. Tt is also wrong that any body visits

¢ respondent as alleged or that the respondent was
¢ver founded in suspicious circumstances or com-
Mromising mood. The petitioner on the other hand
“2ated the respondent to lead an immoral life, He
alc“”"}' brought some persons who were deadly
druak ‘to his house at odd hours and wanted the
fespondent to have sexual intercourse with those
Persons.  The respondent however refused to sub-
:“"httsc!f to the wishes of the petitioner who felt
-fh7:‘°)'9d.ﬂ}ld started treating the respondent badly.

s petition has been brought only to harrass the
TeSpondent and to take a revenge by defaming the
Tespondent and letting her down in the cyes of
lations and other people.

t 4'. Paras 5to 8 same as in written statement
© petition No, 2

. Ttis therefore red that the petition he dis-
Rissed with costs, prayed Pe

(Signature and verification).
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Petitlons Under the Speclal Marrlage Act. 1954
{No 43 of 1954).
No 10. Petttion for a decrec of nullility of

MALIIATCsrarsronennens
In the District Court a

vereeses  Petationer

Versus
Respondent No. 1

2

are nesver npp seeeneeaNO 2

Petition for a decree of nullity of marriage
under S. 2 (1) of the Special Marriage Act, 1954
(No 43, of 1953 When petitioner is not a party to
the marriage).

The petitioner prays as follows :—

1. A marriage between the respondents was
solemnised under Chapter II of the Act by the
Marriage Officer of .....at ..... A cerlified copy of
the certificate of marnageis attached with' this
petition.

2. The petitioner is related to Respondents {a)
No.........being (State relationship )

3. The status and place of residence of the
parties to the marriage before the marriage and
at the time of filing the petition were as follows,

Husband Wife

Status Place of residence ﬂstatus Ph_ce of residence

(i) Before
marnage
(i) At the
time

of filing the
petition

4. (In this paragraph particulars and place
of co-hz(lbitaﬁon as husband and wife and the
children from the marriage, if any may be given.
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The date and place of birth and name and sex of
cach child and the fact whether the child is alives
or dead should also be s*ated).

5. At the time of matriage (i) respondent No.
had a spouse lwving (ii) respondent No ......was
an idiot or alunatic (i) resondent No ...... being
the husband of respondent No...... had not com-
pleted the age of 21 years.

(One or the more of the above grounds may
be pleaded and portions which are mot applicable
should be scored out. Facts on which the claim
to relief is founded should be stated as distinctly as
the nature of the case permits).

6. There has not been previores proceeding
with regard to the marriage by or on behalf of any
party. — N

7. There has not been any unnecessary or
improper delay in {iling this petition.

8. There is no other legal ground why the
relief should not be granted.

9. The marriage was solemniscd/the respon-
dent rteside/the respondent last resided - together
with-in the local-limits of the junisdiction of this
Court.

10 The petitioner therefore prays that the marri-
age solomnised under Chapter II of the Act between
the respondents bemg null and void may be so
declared by the Court by a decree of nullity.

d)......... Petitioner.
Verification -~ ) -
_ The: above named petitioner states on solemn
affirmation that paras I to.........of the petition
are true to the best of the petitioner’s information

and belief. .
Verified at.........(Place]
Date.........

(Sd)...-..... Petitioner.

187
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No. 11. Petition for divorce by mufual consent

under S. 28 of the” Special Marri Act, 1954
No. 43 of 1954). i arriege 2

TN THE COURT OF THE DISTRICT JUDGE AT....

{Hushand}

(Wife).
Petitioners,

Petition for divorce by mutual consent under S.
28 of the Special Marryiage Act, 1954.

The petitioners pray together as follows : —

1. A matriage between the petitioners was
solemnised under Chapter II registered under Chap-
ter I11 of the Act by the Marriage Officer of....at...A
certified copy of the certificate of marriage is
attached to this petition.

2. The status and place of residence of parties
to the marriage before marriage and at the time of
filing the petition were as follows : —

Husband Wife

Status  Place of  Status Place of residence
residence

(i) Before
marriage
(#4) At'the
time of
filing the
petition

3. In tbis patagraph state the particulars and
places of cohabitation as husband and wife and the
children from the marriage, if any, may be given.
The date and place of birth and name and sex of
each child and the fact whether the child is alive
or died should also be stated).

4. The petitioners have been ilving separatlely
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for a period of one year or more and have not been
able ‘together and the petitioners have mutualy
agreed that the marriage should be dissolved.

5. The consent of either party has not been
obtained by force, fraud or undue influence.

6. There is no cullusion between the petitioners.

. 7. There has not been any previous proceed=
ing with regard to the marriage by or on behalf of
any party,

8. There has not been unnecessary or impro-
per delay inefiling this petition.

9. There i5 no other legal ground why the
relief should not be granted.

10. The marriage was solemnised petitioners
reside petitioners last reside together, within the
local limits of the jurisdiction of the Court.

The petitioners therefore, pray for a decree
declaring the marsriage to be dissolved with effect
from the date of decree.

Verification.

The above named petitioner (busband) states on
solemn affirmation that paras 1 to...of the petition
%re true to the best of petitioner’s information and

ehel.

Verified at. Sd.....e
Date...... (Husband) Petitioner

(Verification by wife as above).

No 12, dpplication for permanent alimony and
smaintenance wnder S. 87 of the Special Marriage Act.
In the District Court at...... srteresseronerannn
Shrimati .. Appli

PP

Versus
Shri R 3

189
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Applisation for permanent alimony and nainten-
ance under Section 37 of the Special Marriage Act,
1954 (No. 43 of 1954). .

The applicant prays as under: —

(1) A proceeding between the parties under Chapter
V/VI of the Act is pending in | has been dicided by
this Court.  Give particulas Like section of the Act,
number and title of case, date of decree or hearing
etC)reriianan

(2) The applicant owns no other movable or im-
movable proprrty and has no other source of income
except....on. (Gwe full details of applicants® property
and income etc.).

(3) The applicant has no sufficient income for her
maintenance and support. ' .

(4) The respondent has sources of income and
owns property mentioned below:—

........ {Gwve full particulars about respondents
mcome and  property, etc).

(5) The respondent is able ond legally bound to
maintain and support the applicant in a maane
benefiting his and " applicants social position. 3

(6) The applicant has not canducted herself in
any Manher which would disentitle her from receiv-
ing maintenance and has not remarried.

(7) The applhicant prays that the respondent

“ C(sd). . Applicant.
Verification.

The above-named applicant states on solemn
affirmation that paras I............. of the application
are true to the best of the applicant’s information
and belef. .
Verified at  ...ceveeeenn.. {Place)

L L
pate 8d) esesevsean. Apphecant.
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PETITIONS UNDER THE INDIAN DIVORCE ACT

No 13, Petition by husband for Dissvlution of
Marriage with demages against co-respondent by reason
of Adultery.

IN THE COURT OF THE DISTRICT JUDGE
AT DELHI

. Between John Frank by profession a photogra=
pher, residing at 10 Civil lines, Delhi. ......Pefifioner

Maty James residing at 16 Alipur Road,
ethi, + voenRespondent.
And

Henry Jackson, by professton a doctor; residing
at 15 Foroze Shah Road New Delht ..... (Co respond-
ent,

To the Judge of the District Court at Delhi.
The 28td of January 1958.
The petition of the said John Frank sheweth:—

1. That your petitioner was, on March 5, 1950,
lawiully married to the respondent Mary then Mary
Bray, spinster at Calcutta.

2 That after his said marriage, your petitioner
lived and cohabited with his said wife at Calcatta
from 1950 to 1952 and then at Delhi with in the
jurisdicition of this Court from 1953 up to 1957,
and that your petitioner and his said wife have had
issues of the said marriage, children, one son John
Robinson aged 3 years and one daughter; Laura
James aged 1 year, "

3 That during the two years immediately by
proceeding  November 25, 1957, the Co-respondent
Henry Jackson was constantly residing in the
House of your petitioner at Civil lines afore said, and
that, on divers occasions during the said per od, the
date of which are unknown to your petitioner, the
said Mary James, in_ your peitioners said house
committed adultery with said Henry Jackson,

19t

Draft a
geuuon for

Yy a
husband
dissolution
of martrizge
with
damages
agarnst a

AN
re spondent,
by reason of
aduliry
{P. U. 19531,
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4. That, at the time of their sajd marriage, your
petitioner was and is still are Christians
5. That no collusion and connivance exists between
your petitioner and his said wife for the purpose
of abtaining a dissolution of their said marriage or
for any other purpose. °
Your petitioner, therefore prays that this Court
will decree a dissolution of the said marriage by
reason of the aforesaid adultery and that the
said Henry Jackson do pay the sum of Rs. 5,000
as damages in respect of the said adultery, such
damages to be paid to your petitioner or
otherwise paid or apphed as to this Hon'ble

Court seems fit.
Sd.f-John Frank

Verification.

I, John Frank the petitioner named in the
above petition, do declare that what is stated there
1 is true to the best of my information and belief.

Verified at Delhi on 23, 1, 1938,

No. 14. Peition by wife for dissolution of

Marriage. .
(Title).

The petition of......falsely called......

Sheweth,

1. That on the......day of...1955, your peti-
tioner, than a spinster of ears of age, was married

in fact though not in law to..., then a bachelor of
about 28 years at.... .

2, That from the said date your petitioner
lived and cobabited with the said,... at divers
places, and particularly at...aforesaid

3. That the said...had never consumated the
said pretended marriage.
4. That at the time of the celebration of your
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petitioner’s said pretended marriage, the said...was,
by reason of hus impotency or maliormation, legally
incompetent to enter into the contract of marriage.

5. That at the time of the said pretended
marriage, your petitioner and the respondent were
and are stjll Christians.

,6.  (State the residence of the respondent).

7. That there is no colluson or connivance
between the petitioner and the respondent with
Tespect to the subject of the suit, or for any other
purpose.

Your petitioner therefore prays that this
Hon'ble Court will declare that the said marriage
is null and void.

(For signature and verification see Petition
No. 13).

No 15 Petition by wife for Judicial Separation,
on the ground of kusband’s adultery.

IN THE COURT OF THE DISTRICT JUDGE AT
. AGRA

Between Catherine Robinson residing at 6,
Raja Ki Mandi, Agra.......ccocecernnninnece. Petitioner

And Samual Robinson, by profession a Doctor
residmg at 5, Saddar Road, Agra. Respondent

To the Judge of the District Court at Agra.

The 28th Febuary, 1937, -

The petition of the'said Catherine Robinson,
sheweth,

1. That on 2.3. 1954 your petitioner then
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Drafta
petition by
wife for
dissolution
of marrage.
{P. U, 1953,
55)

Draft a
petition by
wile for
Judicial
sepration on
the ground
of her
husband’s
adultery,
fP. U. 1954}

Catherine Washington was lawfully married at the

St. Paul’s Church Agra.

2. That after the said marriage, your petitioner
lived and cohabited with her said husband at 5
Saddar Road, Agra and that your petitioner and
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her said hasband ke sous of their said marriage,
one daughter Elizebeth, aned 3y ears.

3. 40 para § Petition No, 13

4. That on divers occassioms 1 the months of
October, Novumber and Decembor 1957 the said
Samual Robnson respondent  aforesand comumtted
adultery with one Shanti Phillip who was then
bsing an the service of the said Simus] Robincon
and f’uur petitioner at their said residence 5 Saddar
Road, Agra :foresard,

S, That on divers occasions in the months of
July and Anzust 1957 the said Samuel Robinson
commtted adultery with Kammnt Stewart wio Jolhn
Stewart who was then staymng as a gucst of the said
Samuel Robimnson and your petitioner at their said
restdence 8 Saddar Road, Agra afore s,

6. Asinpara 7 petition No 13,

Your petitioner therefore prays that  this
Hon'ble Court will decree a judicial separation to

your petitioner from her sard husband by reason

of his aforesaid adultery.
Signed/Catherine Robinson

Patitioner.
(Verification)

No. 16 Petition: by wife for Judicail seperation
on the ground of desertion

1. That on Soptember 15, 1957, your petiti-
oner was lawfully married to Charles Henry at the
St. Paul's Church at Delhi.

o That after her said marriage, your petiti-
oner lived and cohabitated with the said Charles
Henry at Delhi until November 15, 1957 and that
your petitioner
of their said marriag
aged 1 year.

3. That on the sald November 15, 1957, the
said Charles Henty deserted your petitioner against

¢ one son named James Henry

and her husband have had issue |
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ber wish and without reasonable excuse, and
from that time down to the present, being for the
space of two years and upwards, has continued to
desert your Detitioner.

4 Asin para 5 petition No 13,

5. That your petitioner and the said Charles
Henry last resided together at Delhi within the
Jurisdiction of this Hon’ble Court and your petitioner
stil resides at Delht.

(Prayer :—See last precedent)
(Signature and Verfication)}

No. 17 Respondent’s answer bo pelition No. 13
(Title)

Mary James the respondent by Shri M. L.
Lonial Advocate, her Vakil (or Counsel} in answer
to the petition ¢f John Frank says that she denies
that she had on diverse, or any occasions, committed
adultery with Henry Jackson, as alleged in para3
of the said petition.’

Whereof 'the respondent prays that this
Hon’ble Court will reject the said petition.

Verification. . -
(Signed) Mary James

.. T Respondent
No. 18. Corespondent’s Answer.,
Petition No 13

{Title)

- ° o : to

‘nies

lary

. Whereof the said Henry Jackson prays that
this Court will reject the prayer of the said petitioner

185
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and order him to pay the costs of, and incident to,
the said petition.
Signed Henry Jackson

Corespendent.

No. 19 Answer to petition by wife for judicial

separation, on the ground of the Husband's Adullery,
(Petition No 15.)
(Title)

Samuel Robinson, the respondent, by Y.P.
Mehta, his attorney says : —

1 That he denies that he committed adultery
with Shanti Phillip, as alleged in para 4 of the
petition.

2. That the petitioner condoned his said
adultery with Shanti Phillip, 1f any.

3, That he denjes that he committed adultery
with Kamini Stewart as alleged in para §of the
petition,

4. That the petitioner condoned the adultery
with the said Kamim Stewart, if any,

Sd./Samenl Robinson
Respondent.
WRITS

No. 1 Writ of Certiorari.
IN THE BIGH COURT OF JUDICATURE AT
ALLAHBAD
Miscellaneous Writ Application No...of 19...Under
Art. 226 Constitution of India.

Vs, o
A s/o ...caste...resident of... Petitioner,
1. Rent Contro! and Eviction Officer...
JRcspondents

2. B sfo...caste...sesident ol......
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Petition of A, described above, for & writ of
;eg!omn Under Art. 226 of the constitution of
ndia.

Respecffully sheweth :—

1. That the petitioner is the owner of a house
No...Road...

2 That a portion of the house was let out to
Ca tenant who vacated the premses on... .

. 3. That the petitioner occupied the said pre-
mises as he himself need 1t.

4. That the Rent Control Eviction Officer...
alloted the said premises to B respondent No. 2
without consulting the petitioner and served a notice
upon the petitioner on ... to vacate the portion with
na month.

5. That the said order of the Rent Control
Officer is illegal and without jurisdiction for the
Teasons given below.

(i) That the U. P. Rent Control and Eviction

© Act (Act IIT of 1951) is void as itisin
consistent with the provisions of Funda-
mental Rights under Art 19 (i) {f) Part
IIL of the Constitution.

(#) That in any event under the rules framed
of the State Government the Rent Control
Officer had no jurisdiction to allot the
portion of the house occupied by the
petitioner without consulting his wishes.

Itis therefor prayed:—

{f) That the Hon’ble High Court will be
pleased to issue a wnt of certiorari to the
Rent Control and Eviction Officer Agra
and quash his order dated.........

(¢4) That an ad-interim injunction be issued

staying the operation of the said order pend-
ing the disposal of the application.

197
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(Sd) Petitioner
(Sd) Advocate for the
Petrtioner.
Affidavit

IN THE HIGH COURT OF JUDICATURE
AT ALLAHBAD.

Mies. Writ No ...... of
Avivvorens— Petitioner
Vs.
The Rent Control and Evictiou officer anc
anothier......... Respindents.
y Affidavit of A Sfo......... caste ......... resident
[ AT

1, A above named do hereby solemnly affirm
and state as follows :— .
1. That the contents of Paragraph 1 and
4 of the petition annexed herewith are true to my
personal knowledge, contents of the rest paras are
based on advice received from my cunsel which I be-
lieve to be true, that no part of it is false and
nothing has been concealed.
Sd{-A (Petitioner)

No. 2 Writ of Habeas Corpus.
IN THE HIGH COURT OF JUPICATURE AT
ALLAHABAD

Miscellancous Writ No......... 13 S [ T
under Art. 226 of the Constitution of India,
Jagannath, son of...... {add description & address)

...... Petitioner
Vs,
The State of Uttar Pradesh, Lucknow
...... Respondent
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Yetition of Jagannath, described :;bove, for a writ of
Zabeas Corpus under Art. 226 of the Constitution of
ndia. Respectfully sheweth:

L. That the petitioner is employed as a school-
cacher in Kanpur city, in...School since 1948 and
@s been discharging s duties as such witheut in
Ry way concering himself with political activities of
Ny type or description.

2 That the Petitioner was arrested on the 5th
!ay 1957 under an order of Distract Magistrate,
‘anpur, issued on that day under the Preventive
Jetention Act, 1930, and has been ordered to be
etained in the Central Jail, Kanpur, for a period of
5 months,

3. That the order came as a complete surpise to
he Petitioner, who at the bume of his arrest as also
vhen bemg confined to jail, requested his captors
hat he should be informed of the reasons for his

1rest and detention, but no informatipn was vonch-
afed to him  MMawa $hne - P .
Oth ¢ .

nforme

e was .

nd trywy o create disattection agamst the U P.
rovernment.”

4. That the aforesaid information is in point of fact
0 information of the reason for 'detentiun, as the
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On 5th May
1952 the
Distrect
Magstrate of
Kanpur 155ue
ao order for
the detention
of Jagannath
a teacher of
Kanpur,
under the
Preventve
Detention
Act, 1950, for
aperiod of
fifteen month
He was
arrested and
detained 1
the Central
Janl, Kanpur,
On 10th July
1952 the
Distriet *
Magistrate
informed
him that he
was detaind
as he was
suspected of
indulgmng in
1llegat activi-
tesand try-
ing to create

casons were not precisely or sp ly stated and
vere very vague.

5. That no opportunity was afforded to the
Petitioner of making a representation against the
0{1{«; ~as provided by Art, 22 (5) of the Constitution
it India.

. 6. That detention having  been ordered for
5 months, the order is entirely illegal. There has
feen no certification of the suillciency of the cause

against the

Government.
Jagannath
wants to Tile
awnt peti-
tion.  Please
dralt the
appropriate
petition.

{D. U, 1953},
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of detention of the Petitioner by an Advisory Board
constituted of persons who are or have been qualified
to act as Judges of High Court, nor are there such
cireumstances in the classes of cases prescribed by
Parliament of India wherem detention beyond2
period of three months would be legal,

It is, therefore, respectfully prayed that a writ of
Habeas Cropus be issued against the respondent
directing 1t to release the Petitioner.

July 18, 1957 Sd/Advocate for the Petitioner. .

Note Affidavit of the Petitioner in support of
the penitton is attached.

(Alfidavit)
(As in previous Writ)

l/
[’r}m END ]

e imand Delhi
" Printed at the National Printing Press, Subzimandi Delbi.
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